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limmgh c4o incresse or decre;se, amend or aslter the
Hads Bven the noly Prophet (HAWS) who is abared

L ft,ti}, the law Giver declimed to chenge Lthe
punishment of Hsdd For o lady of Juraleh da a
tuoft case an ordsr to gvoid inierfersoce in Lhe
matter of Huddoodullub sod declared That he would
Bave inflicted the agme punishment of Hzdd
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Muslim then his punishment is death and there is no
difference of the opinion among the Muslims about this
matter in my knowledge.” (Assarimul Maslul, page 4).

28. Qazi Ayaz writes, “Ummah is unanimous on the
point that the Punishment of a Muslim who abuses the
Holy Prophet ¥ or degrades him is death. (Al-Shifa,
Vol.ll, page 211).

Qazi Ayaz further writes, “Every one who abuses
Holy Prophet %7, points out any defect in him, his lineage,
his religion or in any of his qualities, or makes allusion
with him or resembles him with another thing as his insult,
disrespect, degradation, disregard or his defect, he is
contemner and he will be killed, and there is consensus of
the ulema and Jurists on this poinl from the period of
Sahaba till this time. (Al-Shifa By Qazi Ayaz, Vol.ll, page
214).

29, Abu Bakar Jassas Hanafi writes, “There is no
difference of opinion among the Muslims that a Muslim
who maligns or insults the Holy Prophet /& intentionally
becomes apostate liable for death. (Ahkamul Quran Vol.lll,
page 106). It will be useful to note one Hadith here:-

“It has been related on the authority of Abdullah Ibn
Abbas that Prophet %¥ said, “Kill the person who
changes his religion (Islam).” (Bukhari, Vol.ll, page
123).

30. It has been related by Qazi Ayaz that Haroconur
Rashid asked Imam Malik about the punishment of the
contemner of the Prophet and told him that some Jurists of
Iraq had suggested the punishment of whipping him
stripes. Imam Malik became furious on that and said, “O
Amir ul Muainin! how the Ummah has the right to exist
when her Prophet is abused. So Kill the person who abuses
the Prophet and whip stripes to one who abuses the

companions of the Prophet.” (Al-Shifa, Vol.ll, page 215).

31, Ibn Taimiyyah, while relating the opinions of the
Jurists in this connection, writes, “Abu Bakar Farsi Shafie
has related that there is consensus of opinion among the
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eyewitnesses who pass the tests of wzkiyat alshubiad; no other piece of
evidence can prove this offence. If any of the witnesses retracts his testimony,
rendering the number of witnesses less than the prescribed number, the case
shall immediately end and no re-trial shall take place.”™ The same is the case
when the guilt is proved through confession and the accused retracts his
confession any time before the enforcement of the punishment.”
Significantly, even if testimony of witnesses in accordance with the prescribed
standard of evidence is available and still the accused denies his having
committed blasphemy, his denial will entitle him to be acquitted because this
denial 1s deemed repentance and repentance suspends the punishment of
apostasy.™*

As blasphemy by a Muslim is a form of apostasy, it attracts all the
consequences of apostasy, including, most importantly, the rule that
repentance suspends the punishment of apostasy. The Hanafi jurists
particularly cite the repentance of Ibn Abi Sarh on the eve of the conquest of
Makkah as a precedent in this regard. Another important legal principle of
apostasy equally applicable 1o blasphemy is that no statement or act i1s deemed
disbelief if it can be given a better interpretation.'” This necessitates
consideration of mens rea for the commission of the offence. In other words,
blasphemy is not a strict liability offence,'™ unless it amounts to gadhf also, in
which case it becomes a strict liability offence.’

2 §arakhsi, al-Mabsiiy, 9:120.

' Thid., 9:109.

1% Ibn al-Humam, Fath al- Qudir, 5:332.

15 Mulla *Ali al-Qari (d. 1013/1605), explanmg the position of Abu Hanilzh on the isue of
takfir (declaning someone as an unbeliever), says, “In an issue of kufr, ¥ ninety-nine
iterpretations of 4 sutement prove knfr but one interpretation aegates kufr, the mufti and the
qadi both should n:lnﬁp'l the i Lu.t:rpreti.tmn that negates kufr because mistake in lertng a thousand
unbelievers alive is lesser than mistake in killing a believer.* Mulla "Ali al-Qiri, Shavh al figh ol
akbar (Karachi: Mubammad Si%id and Sons, n.d.), 195,

U femail Qureshs, the petstioner in the fonous cace that resulted in the mandatory death
punishment for blasphemy, is of the opinion that intention must be taken into consideration by
the trial court in a blasphemy case (Qureshi, Qanin- taubin-i risalas, 336-47). The FSC
judgment on the issue also contains detailed discussion of the role and importance of intenuon
(see paras 35-64 of the judgment). It is surprising, however, that the FSC did not give any
directive to the government for making intention an essential part of the offence of blasphemy
and the offence continues 1o attract the principle of strict liabilivy.

The Qur'an has explicitly ordered to give aighty lashes to the one who accuses a chaste
woman of zims and cannot bring four witnesses to prove the accusation (24:4). The Prophet
{peace be on him) wold the one who had accused his wife of zing that he should either bring the
testimony in accordance with the prescribed standard or else he would be given eight lishes
(Bukhiiri, Sahih, Kitab al-shahadar, Bab idha idda'a aw gadhaba fa lahw an yaltanus al-bavyinah),
It is on the basis of these and other legal evidences that the Hanafi junsts have lad down the
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One permitting an act and
o %r prohibiting i, the evidence prohibiting it will prevail, as our
'T'Esﬂ have explicitly stated.
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Hudsid are suspended by confusion (shubbah).”® Tt is mentioned in al-
Ashhal wa . 'ire ‘i
The Sixth Maxim is: “hudiid are obliterated by confusions.”

This is 4 hadith narrated by al-Jalal al-Suyiiti on the authority

of Ibn *‘Ad; from the narration of ‘Abdullih b. ‘Abbis, Allah

be please with them both, Ibn Majab narrated the hadith of
Abg Hurayrah, Allah be pleased with him: “Avoid the budid

3 far as possible for you.” Tirmidhi and Hakim narrated from
the hadith of “A’ishah, Allzh be pleased with her: “Repel the
fadid from the Muslims as far 25 you can; if you can findigd
\\_

" The concept of shubhab has been explained i Introduction.
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revolt.” Only then can the Imam use force to pursue rebels.”
In addition, rebels who surrender are not subject to hadd, and
even those who are wounded and captured are not put to death.*
This hadd is concerned only with rebels who are killed during
battle, and therefore punished by the hadd.” If claims of the rebels
are just and the Imam was at fault, he will be subject to
punishment, rather than the rebels.®

5. Factors Constraining the Imposition of Hudud Penalties

Although the penalties for hAudud crimes are mandated, there
are a number of factors which decrease the likelihood that these
punishments will be carried out. These include high evidentiary
safeguards and a narrow construction of the law.*

Generally, circumstantial evidence is not allowed to prove
hudud crimes.™ The Maliki school makes an exceptien to this rule
for zina; pregnancy of a woman who is not married is considered
sufficient evidence of zina.™

There are strict rules regarding witnesses in Islamic law.
One requirement specific to the crime of zina is that an individual
who falsely accuses a Muslim of zina is punished for defamation.™
This punishment is eighty lashes for a free person and forty
lashes for a slave.” Witnesses must be male Muslims, sane, of

€4. Mansour, supra note 10, at 197,
65. Id
66. Id.
67. Id.
G68. Id. at 198.
69. Postawko, supra note B, at 287-8B8.
70. PETERS, supra note 33, at 4.
. Id
72. Lippman, supro note 1, at 40.
T3 Id
And those who launch
A charge against chaste women,
And produce not four witnesses
(To suppart their allegations) —
Flog them with eighty atripes;
And reject their evidence
Ever after: for such men
Are wicked transgressors.
‘ALL supra note 4, at 24:4.
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definitively established and it cannot be removed by
something doubtful, as Islam has to remain dominant. So,
when such an issue is raised before a scholar, he should not
hasten to declare the people of Islam disbelievers, particularly
when the Islam of the one who was compelled is deemed valid.
In al-Fatawi al-Sughra: Disbelief is 2 very serious matter. So, |
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Treferakis and Douzents Ann Gen Papchiatry [(2017) 16:28

legal framework is out of date (Egypt 1944, Morocoo
1959, Syria 1981) [12]. They do not have specialized
training in forensic psychiatry and do not possess organ-
ized forensic psychiatric services [24]. The notion that
mental disorder has a daemonological or divine arigin is
widespread in the Islamic world |1, 27, 28]. Many times
people seek help from religions therapists, who use lines
from the Qurian as treatment. The social impact and
influence of these therapists is so important that in some
countries they have are incorporated in the national
health care system [29].

Under the Islamic law, the therapeutic bond between
a patient and a doctor is considered sacred. Accord-
ing to Shari'ah, human justice cannot force a doctor to
reveal information entrusted to him/her by a patient.
Some Islamic legal scholars argue that lying Into a court
in order to preserve the confidentiality ol the therapeutic
relationship cannot be considered a sin |2). In any case, in
Muslim trials, only the views and the opinions of Muslim
psychiotrists are accepted {3].

Despite the importance that the Islamic law attributes
to the confidentiality of the therapeutic bond, it is over-
ridden in cases of suicide attempts [2], Suiclde 1s con-
sidered a very hig sin, a tvpe of homicide. In the West,
during the middle Ages, the term that was used for
relerring Lo suicide was "sell murder”, and enly recently
replaced by “suicide” [30]. Muslim relipion strictly forbids
it and the diving law considers suicide a very big crime
|31]. Birect consequences of this perception are the
scarce recording of suicide attempts as such, since this
could lead to the prosecution of the patient, and also that
the rates of suickde and attempted suicides cannot be reli-
ably estimated in Muslim countries [1, 23], Apart from
suicide, other forbidden actions (similarty to Judaism and
Christlanity) include homosexuality, extramarital affairs,
prostitution, and (unlike Judaism and Christianity) alco-
kol consumption [32],

Forensic psychiatry and Islamic law

Mens rea & criminal responsibility

The concept of mens rea, the gailty intention, is fully
accepted in the Islamic law. There is no crime if there is
no eriminal intention. The significance of the subjective
element of a eriminal action {and not only of the result
of this action] gradually emerged in the Western Europe
through the “publication” of the crimimal law, which
reached its climax during Charlemagne’s kingship (768—
Bl4 A.D) [33]. In terms of the criminals intention, the
criminal actions are divided into [16): (1) "Amd, inten-
tional, and (2} Khatd) unintentional. There is also a third
category which applies only in cases of homicide: (3) the
Shibh al-amd that is the quasi-intentional homicide. All
homicidal acts are punishable by death, But if the victim's

Page 3 of &

family decides to accept compensation and not to pun-
ish the murderer, then the latter is set free, unless there
is a decision on behall of the authorities for an additional
punishment, On the contrary, if the family does not
accept the compensation, then the judicial system cannot
override this decision.

According to Shari'ah, the lunatics (Majinum which
also means teacher, wizard or prophet) have impaired
judgment and will and so they cannot be held account-
able far their actions. [nsanity in the Arabic language is
called Junin and its etymology means “hidden” or “invis-
ible! This etymology derives from the belief that insan-
ity-mental disorder 15 caused by the demonic possession
of the patient from “invisible” or “hidden” spirits (jinn},
In Arabie, the word “jinn" has many meanings, like shel-
ter, shield, sereen, fetus, and madness, According to the
Islamic religion, the "finn" is o supernatural spirit, which
can take a human or animal form and ecan be either good
or had [34]. The demonological apprehension of men-
tal disorder can be traced in many cultural settings: the
archaic English word ilfig meanl “mad” but also “affected
by the elves)’ thus reflecting the common beliel of that
time that madness was caused by supernatural deities
[35],

Insanity

There is Lripartile classification of insanity in the lslamie
law: (g) absolute or continuous, (b) intermittent, aned (c)
partial, In the case of intermittent insanity, it has to be
proven that the mental disorder was active at the time of
the criminal act for the defendant to be found not guilty
by reason of insanity, Otherwise, if the disorder was in
remission and not active, the pecpetrator is fully respon-
sihle for his acts [17]. The similarity berween the con-
cepts of lucida Intervalla or intermission of the Roman
law |36] and photeinon diallimaton ("bright interims”) of
the Byzantine law [37, 38] is obvious. As far a5 criminal
responsibility is concerned, the Islamic law recognires
two other categories, similar to insanity: (1) the Dihish,
which means “sudden confusion” or “perplexity” and (2)
the "Atah, which means mental retardation or dementia
[17).

Involuntary admission

A pivotal issue addressed in the Islamic law, lying in the
interface between law and paychiatry, is the concept of
involuntary admission of mental health patients. Accord-
ing to the principle of Al-Hajjer, the state can undertake
the financial management of 8 person fortune, if he
does not manage it “properly” By extending the applica-
tion of this legal procedure, Shari'ah accepts the neces-
sity of involuntary hospitalization. This necessity les
on the patient'’s “need for therapy” (including patients

Content courtesy of Sprnger Nature, terms of use apply. Rights reserved.
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Apostasy 129

not think that the repentance option is legally binding at all and maintain that the
apostate is to be executed at once. On the other end of the severity scale, there are
a limited number of traditions indicating that the punishment of choice for
apostates is imprisonment. This infrequently expressed view can be supported by
asserting that the repentance option is not limited in time and the apostate should
be given for ever the opportunity to repent.

Let us treat the last mentioned views first. Several collections of hadith relate a
tradition according to which six men from the tribe of Bakr b. Wa'il apostatized
during the conquest of the Persian city of Tustar” and joined the polytheists. When
“Umar b. al-Khattab received the report that they had been killed, he expressed his
displeasure and said: "I would have suggested that they enter through the door
from which they had gone out. If they had done it. I would have accepted it from
them; if not, 1 would have placed them in prison”™ (kuntu “@ridan “alayhim al-bab
alladht kharajii minhu an vadkhuli fihi fa-in fa‘alii dhalika gabiltu minhum wa
illa "stawda tuhum al-sijn).** In al-San“ani’s version, the manner of their being
killed is not clear; according to al-Bayhaqi. they were killed in battle against the
Muslims. Whatever the truth, it is clear that “Umar stipulates imprisonment rather
than execution as the pumshment of choice for apostasy. Similarly, Sufyan al-
Thawri and Ibrahim al-Nakha“1 are reported to have given the apostate an opportu-
nity to repent for ever:* or, in another formulation. “as long as there is hope for his
repentance™ (yu ajjal ma rujivar tawbatichu).** Al-Nakha®1 is willing to give this
privilege even to apostates who repeat their transgression.*® Al-Hasan b. Hayy
maintained that an apostate is to be given an opportunity to repent “even if he
repented one hundred times™ (vustat@bu al-murtadd wa in taba mi’ata marra).”’
The same view is reported of the Hanafi jurist Abii al-Hasan al-Karkhi.™ In other
words, and despite the man baddala ... hadith mentioned above, these jurists were
willing to forego the infliction of capital punishment for apostasy. Ibn Qudama is
quick to observe that this view contradicts the sunna and the ijma“ because it
means that in practical terms the apostate will never be killed.*

Y See "Shushtat™, EF, s.v. (1. H. Krumers - |C. E. Bosworth]).

B Santant, Mugannaf, vol, 10, pp. 165166 (no. 18696); Thn AbT Shayba, Musannaf, vol. 12, p. 266
(no. 12783); Khallfl, AR af-milal, pp. 488489 (nos. 1201, 1204), 490-491 inos. 1208-1209);
Tahaw, Mukhtasar ikhildf al- wlemia’, vol. 3, p. 503 (no. 1651); Bayhagi, Swnan, vol. 8, p. 207,

H San®ani, Mugannaf, vol. 10, p. 166; Bayvhagi, Sunan, vol. 8, p. 197, 11. 21-22; Nazwi, Musannaf, vol.
I, p. 190; Ibn Qudama, al-Muglmi, vol. 8, pp. 125 infra— 126 supra: Dimashgi, Ralmar al-umma,
p. 491; " Aynn Bindyva, vol. 6, p. 699,

2 Ibn Taymiyya, al-Sarim al-mastal, p. 321,

¥ Sarakhsi, Sharh Lindb al-sivar al-kabir, vol. 5, p. 1939 (no. 3883).

Y Tahiwi, Mukittasear ikhtildf al-"wlaemd’, vol. 3. p. 502 tno. 1651). On al-Hoesan (b. Salih b. 5dlih) b
Havy. sec Mizzl, Tahdliih al-kamdl, vol. 6, pp. 177-191 (no. 1238). He died in 169 A/ TES Ao
(for the date of his death. see p. 190).

¥ © Ayni, Binaya, vol. 6, p. 700. Al-Karkhi lived between 260 AH./ 873 A.p. and 340 A0/ 951 AD. He

15 described as the “head of the Hanafis™ and the teacher of Abo Bakr al-Jassas. His Rividlo i al-usil

is printed twgether with Kitab ta'six al-nazar by Abi Zayd *Ubayd Allah b, “Umar b, “Isi al-Dabiisi

al-Hanali, Cairo nal. His biography, adapted from Kidh alam al-abfvar wao 74aj al-tardfim is on p.

79. See also Sexgin, GAS, vol. 1, p. 444,

Ihn Qudiama, al-Mughni, vol. 8, p. 126 line 1; of, " Avnl, Bindva, vol, 6, p. 699,
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The Prophet is said to have accepted the repentance of several persons who
abandoned Islam.™ “Umar b. al-Khattdb is reported to have stipulated that an
apostate should be imprisoned for three days; one should give him food and drink
in order to reconcile him to Islam, and only then ask him to repent. “Umar made
this ruling after he heard that some Muslims had executed an apostate in a hurried
manner.” Regarding a group of apostates, ‘Uthman b. “Affin instructed Ibn
Mas“tid to demand their repentance and kill those who refuse.”' There are various
views regarding the question how much time should be allocated for this purpose:
some say that the apostate is to be asked to repent three times; others maintain that
he is to be allowed three days, one month, or three months.** According to
instructions attributed to “Umar b. “Abd al-* Aziz, the apostate should be subjected
to a series of increasingly menacing actions, such as binding him and placing a
lance on his heart, until he repents.® The Shafi‘i jurist Ibn Surayj (d. 235 Au. /
849-50 A.p.)* thought that the apostate should not be dispatched with the sword.
but rather beaten to death with a stick: such a slow method might provide him with
an additional opportunity to repent.”” Some jurists explain that the repentance
option is necessary because apostasy frequently occurs as result of misunderstand-
ing (li-"“tiradi shubha) and, therefore, the execution should not be carried out
before an attempt 1s made to remove that misunderstanding.™

Al-Shafi1 not only supports the idea that providing the apostate with the repen-
tance option is mandatory, but also draws concrete conclusions from this juridical
stance. He maintains that if an apostate is brought to the place of execution,
declares the twolold shahdda but is, nonetheless, killed by a governor who does
not think that an apostate should be given the opportunity to repent — his inheri-
tance goes to his Muslim heirs and his executioner must atone for the killing and
pay blood-money to the slain apostate’s family; furthermore, but for the shubha, he
would be liable for retaliation (... fa-mirathuhu li-warathatihi al-muslimin wa
‘ala ganlihi al-kaffara wa al-diva wa lawld al-shubha la-kana “alavhi al-
gawad ).*” Whoever injures an apostate before asking him to repent suffers discre-
tionary punishment (ta‘zir) if the apostate repents and later dies of his wounds,
although there is no gawad or diva.® This is in sharp contrast to the view of Aba

Ll

Bavhagi, Sunan, vol. 8, pp. 197, 207; al-Nasa'i, Sunan, vol. 7. p. 107; Mawardi, al-Hawi al-kabir.

Beirut 1994, vol. 13, p. 156; Tahiwi, Mushkil al-athar, vol. 4, pp. 64-65.

= San®ind, Musannaf, vol. 10, pp. 164-165, no. 186935; Ibn Hanbal, Masd'il, vol. 2, pp. 473475 (nos.
1191=1192), " Miwardi. al-Hawi al-kabir, vol. 13, pp. 158-159.

“ San’ani, Musannaf, vol. 10, p. 164 (nos. 18690-18693); Miwardi, al-Ahkam al-sultanivya, p. 75;
Nozwl, Musannaf. vol. 1 1. p. 190; “ Asgalani, Fath al-bari, vol. 15, p. 295, According to Abii Yaisuf
(Kitdh al-khardj, p. 180), the notion of asking the apostate 1o repent three times (or for three days”)
15 based on a rradition attributed to the Prophet himself.

o Abu Yosuf, Kitab al-kharay. p. 182,

See on him EF, s.v. (1. Schachy).

" Miwardi, al-Alkdm al-sultaniyva. p. 75.

- Mawardi, al-HawT al-kabir, vol. 13, p. 159; Ibn Qudima, af- KT, vol. 4. p. 61: Marghindni, Hiddva.
vol. 2, p. 871

o Shafi‘i, Kitab al-umm, vol. 4, p. 416, 1. 8-9. C{. Kitab al-umm, vol. 1, pp. 43043 1; Miwardi, al-
Hawi al-kabir, vol. 13, p. 159 Sarakhsi, Mabsiy, vol. 10, p. 99

" Mukhtasar al-Muzani "ald al-Umm, in Shah*i, Kitdb al-umm, vol. 9, p. 275,11, 12-13.



and blessings of Allah be on him, said: “If someone hhsphcum
against the any of the Prophets, kill him; f"“i if a person
commits this act aganst any of my companions, flog him."
The Prophet, peace and blessings of Allah be on him, ordered
the killing of Ka'b b. al-Ashraf without warning him because
he used to hurt the Prophet, pﬂﬂmﬂ blessings of Allah be on
him. Similarly, he ordered the killing of Abu Rafi‘, the Jew.
For the same reason, he ordered the killing of Tbn Khatal even
if he would be found sticking to the sheets of the Ka'bah. The
ngumnufarlhisnﬂembefoundind-ﬁﬁmd-ww
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He was followed by the author of al-Durar wa al-Ghurar® Similarly
the hﬂl}dhdmys in Fath al-Qadir:

someone dge in his heart against the Prophet, peace
and blessings of Allah be on him, he is apostate. Hence, the

blasphemer is. & fortiori apostate. Thereafier, his death
punishment is hudd in our opinion. So, his repentance cannot
obl -m_H-F_IﬂMThan:iththtm&lhe
jurists of Kufah and Milik, The same has been reported from

¥ Mubammad b. Muhammad al-Kardari al-Bazzizi, of Fatiwd '
< ; . h ol g | Barsiaiyh
(Beirut: Dar al-Kutub al-llmiyyah, 2009 ), 2:443. S

Ghwerar al. “,;;? ,"', mad b. Farimurz b. *Ali Mullih Khusraw, Durar al-Hulcksrm Shork
(Karachi: Mir Mubammad Kutubkhinah, n.d), 1:299-300
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However, 'tl'}e bgl::ks of the Hanafi jurists are not silent on this issue.
Thus, 1 saw in Kitab al-Kharaj of Imam Abia Yisuf in the chapter on the

12 rules about those who renounce Islam after approximately two pages
where Abii Yasuf explicitly says:

%

Any male Muslim who blasphemes against the Prophet, peace |
and blessings of Allah be on him, or attributes falsehood to |
him, or ascribes any defect or fault to him, renounces faith in
Allah and his wife is separated from him. If he repents [good]; 3
otherwise, he is executed. The same is the position of woman,
except that according to Aba Hanifah she is not executed, but [~
rather forced 1o re-embrace Islam." |

b _E‘__.I .--'_ L:'I ‘Jj \Il" . lJ_,i 3

o B3 oS U . 45

: _-: g‘“‘é“it}!utﬁ
ig to Abu Hanifah...” is an
he is executed.” That is to
. Then, as the jurists have
he culprit must be executed,
juse according to his master,
is excluded from this rule
ed due to the prohibition

G op" - J,a el
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pents [good]; otherwise, he
ents his punishment in this

d: hence, he is not executed
etation is not accepted, his
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qub L , Kitib al-Khardj (Beirut: Dir al-
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Special formulations regarding a slave-girl apostate can be found in Hanafl
literature. According to al-Shaybini, the rules applicable to a slave-girl differ from
those applied to a free woman. As we have seen, a free woman is imprisoned until
she repents. The imprisonment of a slave-girl, on the other hand, can be dispensed
with. If her owners need her services, she should be surrendered to them, they
employ her and force her to embrace Islam again. Al-Sarakhsi’s interpretation of
this rule is remarkably utilitarian: the reason for a female apostate’s imprisonment
is "a right of Allah”; yet the right of the master to enjoy her services is given
precedence over the right of Allah to have her incarcerated until she enters the fold
of Islam again (li-anna habsaha li-hagq (or la-hagqu) Allah e ala wa hagqu al-
mawla fi khidmatiha vugaddamu “ala hagq Allah fi habsiha)."™ A similar view is
attributed to Abt Hanifa."™

The opposite view on the issue of female apostates is represented by al-Shifi“1.
Any mature person who abandons Islam, regardless of gender, must be asked to
repent and be put to death in case of refusal. Al-Shafi*1 provides a systematic
argument to support his ruling and to undermine the Hanafi one. He also maintains
that the abovementioned tradition of Ibn Abbas is weak'" and is contradicted by
traditions according to which both the Prophet and Abu Bakr ordered the execution
of female apostates.'™ Al-Shafi‘i repeatedly makes use of the argument from
grammar: the particle man in the man baddala ... hadith refers 1o men and women
alike. In a series of imaginary polemical exchanges with an unnamed opponent, he
attempts to show that the prophetic prohibition to kill old people. monks and
women applies to unbelievers against whom Muslims waged battles in the Abode
of War, but is not applicable to persons who had been Muslims and renounced their
faith. He forces his opponent to admit that a Muslim man who apostatizes and
becomes a monk is not to be spared capital punishment despite the prophetic
prohibition to kill monks. The reason is that the punishment for apostasy is akin to
a hadd and as such cannot be abolished. Al-Shafi‘i then clinches the argument by
showing that the hiadd punishments are applied equally to men and women.'"”

On the imposition of death penalty on female apostates, Ahmad b. Hanbal,
Malik b. Anas, Ibn Abi Layla, Abtu Ysuf (before he changed his view and lent his

Wt Sarakhsi, Sharh kitab al-sivar al-kabir, vol. 5, p. 1938 (no. 3882), Cf. also Shaybini, al-Jami® al-
saghtr, p. 251, and Sarakhsi, Mabsir, vol. 10, p. 112

W Asqaland, Farh al-bari, vol, 15, p. 293, 1. 13.

0% Shafi‘i, Katab al-wmm, vol. 1, p. 435; vol. 6, p. 234; Shirdzi, Muhadhdhab, vol. 3, pp. 256-257;
Nawawi, al-Majmii* sharh al-Muhadhdhab, vol. 18, p. 10,

e Buyhaqi, Sunan, vol. 8, pp. 203-204; San®ini, Musannaf, vol. 10, p. 172 (no. 18728).

W Shafi‘i. Kitab al-umm, vol. 1, pp. 428429, 435-436; vol. 6, pp. 234-235: Mawardi, al-HawT al-
kabir, yol. 13, p, 155; Shirdzl, Muhadhdhab, vol. 3, pp. 256-257. For traditions supporting Shifi‘i's
view, se¢ San‘ini, Musannaf, vol. 10, p. 176 (nos. 18725-18727); Abi “Ubayd, Kitah al-amwal, pp.
180181, no. 484: fa- 'stawa hukm al-rijal wa al-nisa’ ft al-irtidéd li-anna rasal Allah ... gala: man
baddala ... fa-hiadha va*wmmu al-rijal wa al-nisa’ al-dhakar wa al-untha; Ibn Abi Shayba,
Mugannaf, vol. 12, p. 279 (nos. 12825-12858); Jussis, Mukhtasar ikhtilal al-“ulama’, vol. 3, pp.

471472 (no. lﬁEJWAﬂm Mabsi, vol. 10, pp. 108-109;
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e First, some jurists do not accept repentance because they hold
that this is a hadd punishment for blasphemy per se, and not for
blasphemy as a form of apostasy.

Second, some apply the rules of apostasy on blasphemy and, as
such, accept the repentance of the convict, unless he is deemed a
potential threat to the community in which case he is given punishment
under the doctrine of siyasah and not as a hadd punishment.

- ‘Third, some look at blasphemy as a form of zandagab (pretense)
ge of which they do not trusted him for his repentance and, hence,
epentance does not obliterate his death punishment.
bthese three opinions are found in the Miliki School. ‘Iyad,
s to the same school and is personally of the opinion that
ince of such a person is not acceprable,” honestly reports:

Bakr b. al-Mundhir says, “Scholars have a consensus thar
er commits blasphemy against the Prophet, peace and

i -g.i of Allah be on him, he must be punished with death.

! H the opinion, inter alia, of Malik b. Anas, al-Layth,
mad, and Ishaq. The same is the view of al-Shafi'i. The same

ﬂpuuun of Abu Hanifah am:[ his compamoni as wel] as

_'- was a Mushm because Ihr.}r cons:dc.r it Jpnsr..u}r Walid
Muslim has reported similar opinion from Malik. . . Sahniin
Sidered that blasphemy against the Prophet was apostasy of

L kind of pretense. He reported this opinion from many

'_':- of the Miliki School and recorded the arguments of this

] n

~, ) @ great jurist of the Hazhali School and an authority
‘ -r law, gives exactly the same report about the opinion of
j.'l.lrms Thus, he says:

fe have mentioned that the famous opinion of Milik

d Ahmad is that he will not be asked to repent and that

will not suspend his death punishment. This is the

pion of al-Layth b. Sa'd . .. However, the acceptance
Epentance has also been reported from Mailik and

nd this has been the opinion of Abii Hanifah

51
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Whoever among the non-Muslims insults the Prophet, he will be candemned verbally but he will not be
killed. The reason behind this is that they have been allowed to follow their own religion which includes
worshiping other than God and disbelief over the message of Prophet (P .B.UH). Furthermore, Jews used
to greet Prophet Muhammad with the blasphemous words of “death be upon you” but he never
ordered to kill them.
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IHD;'EV“' > I}f ht; embraces Islam, the
of these schools, Thus, in the A=ton.
narrations about obliteragjon :.fhj::il ;::?;L;::ﬁ;r:;;’;

0P embracing Islam, although they said 4
‘2{5 punishment IS not o!aliterat:d by re-embracing Islam after
blasphemy, i.e. according to the famous narration from Malik,
as opposed to the narration of Walid from Milik. For
Hanbalis, there are three narrations about the effect of
réptnw by bl:spl?emﬁf. One_.iis tlm his repentance is
sbsolutely acceptable, 1.e., irrespective of whether he is Muslim
disbeliever; second is that it is absolutely unacceptable; third
ax that for dbimmis repentance is acceptable if it is by way of
is bracing Islam, while for a Muslim it is not acceptable. The
em frraﬁﬂﬂ for them is that of absolute unacceprability.
;‘m‘};;;,i‘ﬁ the famous narration is that it is absolutely

or 4

re is disagreement in each
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Should the accused be asked to repent o nat?tii:’: il: will not
death punishment is not obliterated by repe n*s ab‘literated by
b ssked to repent; but if we sy that T B Ll Ky be
repentance, still some of the jurists are of the 0P

: e the enemy
will not be asked to repent and that he will be like
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Doctor arrested on blasphemy charges

Blasphemy case filed against member of Ismaili community in Hyderabad,

.l\f:r

December 13, 3010 0Oy

SN UK WHATSAFF CHANNEL

KARACHI: A doctor has been arrested on charges of blasphemy in Hyderabad, police
said on Sunday.

Naushad Valiyani was detained on Friday following a complaint by a medical representative who
visited the doctor in the city of Hyderabad.

“The arrest was made after the complainant told the police that Valiyani threw his business card, which
had his full name, Mubammad Faizan, in o dusthin during a visit to his elinic,” regional police chicf

Mushtag Shah told AFP.

“Falzan accused Valivani of committing blasphemy and asked police to register a case against the
doctor.”

Shah said the issie i b /e T T comumunity apologised
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Sialkot mob lynches Sri Lankan factory manager, burns corpse over
blasphemy allegations
Iivirmn Badv | Published Decembsr 3, 2021 f x @ E--W

7
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(1) JOIN OUR WHATSAPP CHANNEL

A mob in Sialkot tortured a Sri Lankan man, who was working as a manager at
@ local factory, to death over blasphemy allegations before burning his body on
Friday, police said.

Sialkot District Police Officer Umar Saced Malik identified the man as Privantha Kumara,

Prime Minister Imran Khan said that the "horrifie, vigilante attack” on the factory and the
burning alive of the Sri Lankan man "was a day of shame for Pakistan”,
A —



FREEDOM OF SPEECH AND THE LAW OF SEDITION IN INDIA}

Trz pecision oF the Supreme Court in Kedar Nath Singhv. The State of
Bihar,' besides resolving the judicial controversy regarding the validity
of section 124-A of the Indian Penal Code, 1860, brings out pointedly
one of the basic problems involved in India in the enforcement of
fundamental rights. These rights, guaranteed in the Constitution, have
to be applied within a legal system? devised originally by an alien
government with an object which is no longer valid in the present-day
context. The result, therefore, is that there often arises a conflict between
the rights and the pre-Constitution laws still in force, and the courts are
called upon to decide the validity of such laws under psychologically
different and entirely changed socio-economic urges and conditions.
This was precisely the problem before the Supreme Court in this case,

The law regarding the validity of section 124-A had hitherto been
in a state of uncertainty.4 In the Kedar Nath case the appellant was
charged with having “brought or attempted to bring into hatred or
contemnpt or excited or attempted to excite disaffection towards the
Government™® by having delivered certain speeches and was thereupon

tKedar Nath Singh v. The State of Biker, A.LR. 1962 5.C. 255,

1. A.LR. 1952 S.C. 955.

2. The Indian Penal Code, 1860, § 124-A:

Whoever by words, either spoken or written or by signa or visible repre-
senitation, or otherwise, brings or attempis to bring into hatred or contempt,

or excites or stempts o excite disaffection towards the Government established

by law in India shall be punished with imprisonment for life to which fine

may he added, or with imprisonment which may extend to three years, to

which fine may be added, or with fine.

Esplanation ].—The expression “disaffection™ includes disloyalty and all

feelings of enmity. ~

Explanation 2.—The comments expresing disapprobation of the measures of

Government with a view 1o obtain their alteration by lawful means, withour

exciting or attempting to excite hatred, contempt or disaffection do not

constitute an offence under this section.

Explanation 3,—Comments expresing disapprobation of the administrative or

other action of the Government without exciting or attempting 10 excite

hatred, contempt or disaffection, do not constitute an offence under this
section,

3. The laws in forcein India at the commencement of the Constitution in 1950
are sanclioned continuance by articles 225 and 372. Under article 13(1) such laws
would become woid, if found inconsistent with the fundamental righte

4. The Punjab { Tara Singh Gopi Chand v. The State of Punjab, A.LR. 1351 Punj. 27)
and Allahabad (Ram Nandan v. The State of Uttar Pradesh, ALR. 1959 All. 101) High
Courts had taken the view that with the commencement of the Conatitution section 124-A
had become void, whereas the Patna High Court ( Debi Soren v. The State of Bihar, ALR.
1954 Pat. 254) had upheld its validity.

5. A.LR. 1962 5.C. 955, 957.
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702 FORDHAM LAW REVIEW [Vol. 58

Disallowing defamation by implication also limits the plaintiff’s re-
course. In refuting an inexplicit or implied charge, the victim articulates,
and thereby accentuates, the charge against him.!%

Allowing defamation by implication will not result in an avalanche of
meritless complaints. The actual malice standard is a hurdle!®® that
plaintiffs who have been defamed by implication may be unable to
vault.'” Summary judgment mechanisms also greatly reduce the possi-
bility that the plaintiff will prevail.'®® Finally, any danger that defend-
ants will be held liable for unwitting implications can be avoided by

Woodward has termed “holy shit stories.” Tavoulareas v. Washington Post Co., 817
F.2d 762, 796 n.48 (D.C. Cir.) (en banc), cert. denied, 484 U.S. 870 (1987); see also R.
Smolla, supra note 3, § 4.05(3), at 4-17 n.68 (defendant who intentionally inserts defama-
tory implication “between the lines™ must be distinguished from defendant who uninten-
tionally defames by implication). For examples of deliberate attempts to mislead an
audience through insinuations that most readers or viewers will uncritically absorb, see
Mihalik v. Duprey, 11 Mass. App. Ct. 602, 607-08 n.3, 417 N.E.2d 1238, 1241 n.3 (1981)
and Spiegel, supra note 161, at 306,

165. A further problem is that the plaintiff’s rebuttal subverts his own reputational
interests, Cf. Saenz v. Playboy Enterprises, Inc., 841 F.2d 1309, 1314 (7th Cir. 1988)
(one who is “soiled by the stain of defamatory innuendo is disadvantaged greatly in re-
sponding to the varying inferences that may be gleaned from inexact accusations™). As
the Gertz Court observed of explicit defamatory statements, “an opportunity for rebuttal
seldom suffices to undo harm of defamatory falsehood. Indeed, the law of defamation is
rooted in our experience that the truth rarely catches up with a lie.” Gertz v. Robert
Welch, Inc., 418 T.S. 323, 344 n.9 (1974).

166. One study showed that plaintiffs suing media defendants prevailed in only five
percent of the cases, after all appeals. See Franklin, Suing the Media for Libel: A Litiga-
tion Study, 1981 Am. B. Found. Research J. 795, 797 [hereinafter Franklin, Suing the
Media]. Plaintiffs ultimately won judgments in 12 percent of non-media cases. See
Franklin, Winners and Losers and Why: A Study of Defamation Litigation, 1980 Am. B.
Found. Research J. 455, 476. Another study found that plaintiffs confronting the actual
malice standard won 47% of their cases in 1984. See Goodale, supra note 13, at 73-74,

167. In cases involving defamation by implication, the actual malice standard probably
provides an even greater hurdle than in typical defamation cases. As one court noted,
“[Jogic fails when one defamed by [an implication] is required to show knowledge of or
reckless disregard for its falsity, when in fact it can rarely be proven that the author even
knew of the implication." Woods v. Evansville Press Co., 791 F.2d 480, 488 (7th Cir.
1986) (quoting Cochran v. Indianapolis Newspapers, Inc., 175 Ind. App. 548, 563, 372
N.E.2d 1211, 1222 (1978)); see also Note, supra note 43, at 830 (“Plaintiffs bringing libel
actions on the basis of allegedly false, defamatory innuendo, rather than on the basis of
explicit and specific statements of fact, may be unlikely to present evidence sufficient to
create a triable issue of fact that defendants acted with the requisite fault.”).

168. Defendants almost invariably move for summary judgment or to dismiss in defa-
mation cases. See Franklin, Suing the Media, supra note 166, at 801. Their efforts are
generally successful. See, eg., Price v. Viking Penguin, Inc., 881 F.2d 1426 (8th Cir.
1989) (defendant won summary judgment motion), cert. denied, 110 8. Ct. 757 (1990);
Southern Air Transp., Inc., v. ABC, 877 F.2d 1010, 1012 (D.C. Cir. 1989) (same); Secrist
v. Harkin, 874 F.2d 1244, 1245 (8th Cir.) (same), cert. denied, 110 S. Ct. 324 (1989);
Saenz v. Playboy Enterprises, Inc., 841 F.2d 1309, 1320 (7th Cir. 1988) (same); Woods v.
Evansville Press Co., 791 F.2d 480, 481 (7th Cir. 1986) (same); Janklow v. Newsweek,
Inc., 788 F.2d 1300, 1301-02 (8th Cir.) (same), cert. denied, 479 U.S. 883 (1986); Pierce v.
Capital Cities Communications, Inc., 576 F.2d 495, 510 (3d Cir.) (same), cert. denied,
439 U.8. 861 (1978); see also The Supreme Court, 1985 Term—Leading Cases, 100 Harv.
L. Rev. 100, 255 (1986) (Anderson v. Liberty Lobby, Inc. may make summary judgment
more accessible when movant’s opponent bears higher evidentiary burden).
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disbeliever, if his Statement can be given 3 good interpretation
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or when there is disagreement on considering it dishelief, even
if the contrary position is weak. Thus, fatwa of disbelief
should not be given on the basis of most of the words, which
are mentioned as amounting to dishelief and 1 have made it
obligatory upon myself that I must not give fatwa on any of
these words, which are written in the books of Jatawa.*
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Shaykh Khayr al-Din al-Ramli says:

[ r
Even if the contrary position is of a school 'D[;il;rf[’ha:]: ;:t
own, Thus, one condition for act that causes disbelief is

must be agreed upon.”

e

: Babr, 5:209-210.
Nujaym, babr,
"Aﬂ these statements have been taken from Ibn Nujay

;i I
“ Ibid, 210, _ . and in his Radd a
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When someone blasphemes against the Prophet, peace and
blessings of Allah be on him, or against any other prophet, he
will be executed by way of hadd and his repentance is not
accepted at all, irrespective of whether he repents after he is
captured and testimony is recorded against him or he repents
of his own free will, just like pretender, because this is hadd
the execution of which is obligatory and which is nor
obliterated by repentance as is the rule for the other rights of
individuals and for the hadd of gadhf, which is not obliterated
by repentance. This is contrary to the situation when someone
blasphemes against Allah and, then, repents because that is the
right of Allah. This is also because the Prophet is a human
being, and human beings belong to a genus which is harmed
by disrespect, except those whom Allah Exalted have given
esteem by making them prophets, while the Exalted Creator is
definitely above all weaknesses and He is not from a genus that
is harmed by disrespect. Moreover, blasphemy against the
Prophet, peace and blessings of Allah be on him, is not like
apostasy wherein repentance is accepted because apostasy is an
act the effects of which are confined only to the apostate and
which does not infringe the right of any other human being.
Moreover, as the Prophet, peace and blessings of Allah be on
him, is a human being, we hold that when even a drunken
person blasphemes against him, he cannot be pardoned and
must be executed as badd. This is the position of Abu Bakr al-
Siddiq, Allah be pleased with him, and of the Great Imim
[Aba Hanifah] as well as of Thawri and the jurists of Kafah.
This has also been the famous position of Malik and his
companions. Khattabi says: | know of no Muslim whﬂ_ﬂPPﬂm
the death punishment when the culprit is a Muslim. Th_t:
Miliki jurist Sahniin says: The jurists have consensus that his
blasphemer is disbeliever, that his punishment is Id'mh and
that the one doubting his disbelief and divine punishment is
also disbeliever. Allah Exalted says: “Accursed; wherever _[h’!'f"
are found, they will be seized and slain fierc?ly_-n - ,.ﬁ._bdullahhl?.
Misi b, Ja'far from *Ali b. Masa, from his father, from his
grandfather, from Muhammad b. ‘Ali b. al-Husayn, from
Husayn b. *Alj, from his father reports that the Prophet, peace

e ————

" Qur'in 33:61.
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3.2 Bazzizi took this view from Qadi ‘lyad and [z
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contemptuous remarks or offers insult, in any way, to any
one of them.

67. In view of the above discussion we are of the view
that the alternate punishment of life imprisonment as
provided in section 295-C, P.P.C. is repugnant to the
Injunctions of Islam as given in Holy Qur'an and Sunnah
and therefore, the said words be deleted therefrom.

68. A clause may further be added to this section so
as to make the same acts or things when said about other
Prophets, also offence with the same punishment as
suggested above.

69. A copy of this order shall be sent to the President
of Pakistan under Article 203-D(3) of the Constitution to
take steps to amend the law so as to bring the same in
conformity with the Injunctions of Islam. In case, this is
not done by 30th April, 1991 the words “or imprisonment
for life” in section 295-C, P.P.C. shall cease to have effect
on that date.

Order accordingly.
(PLD 1991 Federal Shariat Court 10)
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146 Freedom of Expression in Islam

a commonplace occurrence, and completely ignores the complexity of Islamic legal
reasoning.

Primary research: open-ended interviews

A thorough discussion of the socio-economic, political and religious factors that
ultimately led to al-Bazzazi's erroneous views eclipsing and replacing the authentic
Hanafi position, is beyond the scope of this chapter. However, we carried out informal
interviews to understand why this position continues to be dominant today. If the
traditional authoritative position differs so radically from what is claimed today, how is
it that the local traditional Hanafis have joined hands with modern religious figures to
declare the current law divine with no room for debate? Are they deliberately allowing
al-Bazzazi’s erroneous view to eclipse and replace the authentic Hanafi position? How
do religious actors (modern and traditional) respond when presented with the factual
inaccuracies of their position? In order to address these questions, we took all of our
findings to the author/petitioner of 295-C, modern religious groups and local Hanafi
scholarship and confronted them with the disparity we had found.

Ismail Qureshi (the anthor/petitioner of the blasphemy law)

The most significant of these interviews is that with Ismail Qureshi* who, as mentioned
earlier, was the author of and petitioner for the law. The law was passed in the first place
due to his relentless efforts in the courts. Later on, the declaration of the law as hadd
and the elimination of any other punishment for blasphemy was also a direct result of
his efforts/petition. When presented with the original source, Qureshi acknowledged
that he had used a secondary source and cited the primary one in his book without
actually referring to il He said that there might be some problems with the law, but
held to the opinion that with regards to maslaha (public good), bringing these issues to
light would only serve to destroy the movement to protect the honour of the Prophet

of Islam.

Modern religious groups

Fareed Paracha, the depuly general secretary of Jamaat-e-Islami," was a regular fixture
on TV and in public gatherings, and was vociferous in his support for 295-C. As such,
he is an example of modern religio-paolitical leaders. Fareed Paracha has consistently
claimed a consensus on the death penalty for both Muslims and non-Muslims without
provision of pardon. His feedback on our findings seemed to be grounded on the
loosely interpreted principle of masaha, a term he used to signify the greater wisdom
in withholding certain information for the time being, as it might otherwise help the
secular voices advance their own agenda.™

We also presented our findings to the leader of Tanzeem-e-Islami, Hafiz Akif
Saeed ™ Akif Saeed professed ignorance on the specifics, but like Ismail Qureshi and
Fareed Paracha, he advocated the current position as a necessary maslaha.



Bl Misrepesentation

Are there examples of misrepresentation beyond the Parliamentary session and Federal Shariat
L{"‘[ Court ruling?

Are there any recurring patterns of misrepresentation? What are they?

How do religious scholars justify the misrepresentation of Islamic legal rulings?

Having gone over the legislative and judicial processes through which Section 295-C was produced
and passed, one can find recurring examples of misrepresentation, deliberate or otherwise. These
examples have been internalized by large swathes of the population and now exist as justifications
for the continued existence and exaited status of the law. It would be incredibly useful to go over
some representative examples of such misrepresentations.

Example 1: Ismail Qureshi

Perhaps one of the most outstanding examples of misrepresentation can be found in Ismail
Qureshi's double error in quoting Ibn Abidin’s position on blasphemy.

Ismail Qureshi wrote a very popular book titled Muhammad the Messenger of God and the Law of
Blasphemy in Islam and the West. In order to suppart his claim in this book, he quoted a part of Ibn
Abidin’s text in which Ibn Abidin was citing al-Bazazi's faulty position in order to refute it. Ismail
Qureshi's misquotation negligently attributed al-Bazazi's position to |bn Abidin.

In reality, Ibn Abidin had completely dismissed al-Bazazi's position on the mandatory death penalty
for Muslim blasphemers and that too in the same book that Ismail Qureshi was quoting.

[ Acrual Quote of Dazzazi’s misresding | Manufactured Quote of Bazean's misreadimg
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Fatawa-e-Shami extract: |smail Qureshi's misquotation of lbn Abidin

Translation

An authentic scholar of Figh Hanafi, imam Ibn Abideen in his commentary on Rad ul Muhtar has ruled,
" non-Muslim Contemnor of the prophet Muhammad will be killed as a hadd punishment and his
repentance will not be accepted as in hudood cases the act of repentance is not accepted”.




As can be seen above, in addition to this misattribution, Ismail Qureshi further replaced the word
"Muslim” with “Kafir" in al-Bazazi's quote, thereby extending the punishment to non-Muslims. In this
way, Ismail Qureshi committed a double error and completely misrepresented Ibn Abidin's authentic
position.

In another section of his book, Ismail Qureshi also cited Maulana Maududi's opinion on the issue of
blasphemy.

QURESHI CITES MAUDUDI AS SAYING

“What accurately reflects the Muslim feelings regarding the sanctity of the Prophet is the fact that
in Islam death is the punishment for that man who speaks ill of the Prophet, so a person

who causes the death of the blasphemer is not liable to be punished if he proves the

guilt of contemnor™.’

As with the earlier example, this quotation is also a complete misrepresentation of Maududi's actual
opinion. In reality, Maududi clearly argued in his book, Kitab Al-dihad Fil Islam, that non-Muslims
cannot be killed for blasphemy and that their right to life stays intact.®

Example 2: Sajid Awan

Sajid Awan authored a popular book titled Tahafaz Namoos-e-Risalat Aur Gustakh Rasool Ki
Saza (Protection of the Honour of the Prophet and the Punishment for the Blasphemer) which was
published, and endorsed, by the Aalmi Majlis Tahafuz Khatme-e-Nabuwat, a popular religious
organization operating in Pakistan and abroad.

In this book Sajid Awan explicitly states that the famous jurist al-Ramli in the Fatawa Bazzaziyah
declared that according to all Sunni schools of thought, the punishment for blasphemy is death.
In the citation for this quote, he mentions Tanbih-ul-Wulat-wal-Hukam by Ibn Abidin as his source text.

While seemingly straightforward, this quote alone is replete with a number of mistakes and
misattributions:
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The 17 century jurist al-Ramli is NOT the author of the Fatawa al-Bazzaziyah.
In actuality, Muhammad al-Bazzazi wrote this book about 200 years earlier, in
the 15th century.

“Allama Khair Ul deen al-Ramli says in Fatawa Bazaziyyah "It is mandatory to kill the insulter of
Prophet Muhammad. The repentance of such person would be unacceptable whether he rendered
his repentance before his arrest or latter. in Islamic law such person is classified as "Zindeeq"
whose repentance is not considered at all. There is no dispute regarding this issue.®

Al-Bazzazi's text states that the blasphemer becomes zindiq (a term that specifically refers to
Muslims who work against Islam). It is worth noting that enly Muslims can be labelled as such.
Thus, regardless of whether al-Bazzazi position is faulty, it cannot be applied to non-Muslims.

At another point in this book, Sajid Awan states that, according to |bn Abidin, the founders of all four
schools of Sunni thought agree that the mandatory punishment for blasphemy is death, and that
repentance is not possible.

As in the previous case, this quote is also faulty on a number of levels:

® This is not |bn Abidin’s position. Rather, Sajid Awan takes |bn Munzir's position, produces it
word for word in his book, and misattributes it to Ibn Abidin. (Ibn Abidin had, in fact, quoted
Ibn Munzir in his book in order to show how the Hanafi position differs from the position of
the other schools).

e While quoting Ibn Munzir's text, Awan omits the part of the quotation which highlights the
Hanafi |khtilaf on the matter, and, through this omission, manufactures an Ijma of all four
schools.

Ironically, Ibn Abidin refuted the claim of a universal Ijma throughout his book, meaning that
the way he is cited in Awan's book is misrepresentative of his position.
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“While discussing the Position of Hanafi Jurists, Imam Shami writes, “all jurists agree that the
punishment for insulting the Prophet is death. Imam Malik, Imam Abu lais, Imam Ahmad Bin
Hanbal, Imam Ishaq and Imam Shafi even Abu Bakr Siddique hold the same opinion and say
that his repentance will have no implications”.

At yet another point, Awan states that in Tangeeh-e-Hamdiyyah, Ibn Abidin declared that there is an
ljma of all jurists that blasphemers should be put to death.

Ibn Abidin did not author Tangih-e-Hamidiyya. This text was actually written by the jurist Hamid
Afandi.®

Ibn Abidin had actually written a commentary on this book titled Al-Ugood-ul-Darriyyah Fi Tang-
Ih-e-Hamidiyya. In this commentary, Ibn Abidin refutes the claim of a universal ljma, and explicitly
mentions that Hanafi scholars disagree and rule that blasphemers will not be killed.
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Imam Shami in Tangeehat Hamdiyya writes, “Imam Malik, Imam Shafi, Imam Ahmad Bin hanbel,

Lais Bin Sad and all other jurists position that the repentacne of such person will not be accepted
rather he will be killed as a hadd punishment”.5

It has been mentioned earlier that |bn-Taymiyyah in his book “Al-Sarim Al-Maslool" describes the
disagreement of Imam Abu hanifa on the issue of blasphemy. However, Sajid Awan in oblivion of
disagreement asserts a consensus.
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Translation:

Majority of the jurist hold the same opinion. 1bn Ul Munzir says, “every jurist has a consensus
that the insulter of the prophet Muhammad will be killed. Imam Malik, Imam Abu lais, Imam
Ahmad Bin Hanbel, Imam Ishaq and Imam Shafi agree with this ruling”.

.Sajid Awan cites three further seminal texts in his attempt to argue that a universal |jma exists on
blasphemy:
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It is evident that Sajid Awan misrepresented a plethora of texts and authors in order to prove his claim
of ljma.

Readers are reminded that, throughout his book, Awan makes no distinction between Muslim and
non-Muslim blasphemers. Time and again, he employs juristic rulings specifically dealing with
Muslims and applies them indiscriminately to non-Muslims as well.



Example 3: Fatawa Binori Town

The Jamia Uloom-e-1slamia, Binori Town, one of the largest Hanafi seminaries in Pakistan, published
this fatwa on the treatment of blasphemers (both Muslims and non-Muslims). The claim made in the
fatwa was that there was a consensus of all schools of thought regarding a mandatory death punish-
ment for anyone who insults the Prophet. |n support of this claim, the Binori Town scholars quoted
Ibn Tammiyah's reference to Ibn Hazm, who had cited the opinions of all four schools of thought on
the matter.

Interestingly, while quoting Ibn Tammiyah, the Binori Town scholars strategically employed ellipses
to omit a reference made to Imam Abu Hanifa’s differing stance on the punishment for blasphemy.
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Extract from the Binori Town Fatwa: Use of Ellipses

“Anyone who insulted the Prophet will be killed irrespective of his religious background,. This is
the position of the majority of jurists. lbn-al-Munzir said,: Everge Jurist has a consensus that the
punishment for the contemnor of the Prophet is death. Among these Jurists are Imam Malik, Al-
Lais, Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a
consensus of Muslims on the punishment of death for the contemnor of the Prophet”.

A reading of the original quote reveals that, in opposition to the other scholars mentioned, Abu Hanifa
had actually stated that a non-Muslim will not be killed for blasphemy. According to Abu Hanifa, shirk
(unbelief) was a greater sin than blasphemy, and since non-Muslims were not killed for their unbelief,
they would not be killed for merely an increase in that unbelief. Abu Hanifa's contradicting stance
therefore immediately disproves the notion that there was a universal consensus on the punishment
for blasphemy.
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The Original Quote

“Anyone who insulted the Prophet will be killed irrespective of his religious background. This is
the position of the majority of jurists. Ibn-al-Munzir said,: Everge Jurist has a consensus that the
punishment for the contemnor of the Prophet is death. Among these Jurists are Imam Malik,
Al-Lais, Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a

consensus of Muslims on the punishment of death for the contemnor of the Prophet”.

Example 4: Ashraf-ul-Qadri

The same |bn Tammiyah quote was also misrepresented by the popular religious scholar, Ashraf-ul-
Qadri, in one of his speeches. Since he could not use ellipses, he, instead, simply made up Arabic
verses that allowed him to effectively dodge questions relating to Imam Abu Hanifa’s position on
the matter. Therefore, in place of the ellipses, Ashraf ul Qadri included the following statement:

~":i;"xIJFJ{:'1

This statement translates as:

“Abu Hanifa has a similar opinion”.
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Example 5 - Jamia Binoria

We were able to download a fatwa from Jamia Binoria on 11/23/2010. This fatwa used Radd ul
Muhtar (1bn e Abidin) as its source and stated that the ruler at his discretion could give any
punishment to an alleged perpetrator of blasphemy, irrespective of gender and religion. After
Taseer's murder, the head of Binoria, Mufti Naeem, appeared on television and endorsed the
dominant narrative on 295-C, hence contradicting the fatwa of his own Dar uf Ifta.[1]

A few weeks later, the fatwa was removed from the website and replaced with a stricter fatwa
closer to 295-C.
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Question
In your opinion what should be the punishment for insulting the prophet Muhammad? Please
answer with arguments.



Answer,

The act of insulting the Prophet is a severe and dangerous crime. Therefore, the punishment
suggested for this is also severe. However, it is the responsibility of the Government to ascertain
whether the accused was an adult or a child and whether the accused has rendered repentance or
not. After that it can inflict any appropriate punishment for this.

Reference

"Whoever among Muslims insults the Prophet, becomes apostate and his wife parts with him.

If he does not repents he will be killed. Women will be dealt similarly, however Imam Abu Hanifa
ruled that an apostate women will be forced to embrace Islam and she will not be executed”.

Allah knows better

Example 6 - Hanif Qureshi

Hanif Qureshi is currently the President of Al-Shabab-e-Islami Pakistan. He is a popular religious
speaker, with a considerable following in Pakistan. In fact, his personal Facebook page is followed by
150,000 people. During the series of events that culminated in the death of Governor Salman Taseer
at the hands of his bodyguard (Mumtaz Qadri), Hanif Qureshi delivered a series of lectures in which
he incited people against Taseer, and called for his murder. In one of his more fiery speeches, Qureshi
literally demanded that Taseer's body be riddled with bullets.

Qureshi also used the notion of an Ijma on the matter as a tool to legitimize his claim. In one of his
speeches, he stated that the blasphemer should be killed before he reaches the judge. and that there
is an |jma on this. Qureshi could have made his call for extra-judicial killing without mentioning ljma;
however, the invocation of an ljma gave his words more credibility and authority.

After Taseer's murder, an FIR was registered against Qureshi. In response Qureshi submitted an
affidavit in which he denied knowing any person by the name of Mumtaz Qadri and also stated that
he had no enmity towards Salman Taseer. He also asserted that he belonged to the Ahle-Sunnat-
Brelvi group which follow Sufi teachings of peace, equality, love and brotherhood.

The discrepancy between his earlier speeches and the language that he uses in the affidavit is clear.
It is also worth mentioning that Qureshi is trained in Hanafi jurisprudence. Thus, by claiming that
there is any Ijma that blasphemers should be killed, not only was Qureshi factually incorrect, but
was undermining the founding position of his own school.

Example 7 - Claim of ljma by Individuals on Television

Mufti Naeem

Mufti Naeem is the grand Mufti of Jamia Binoria and represents the Hanafi Deobandi school of
thought. In one of his TV appearances, he asserts that all jurists of Islamic law have regarded
death as the only punishment for blasphemy. Needless to say, this is a clear misrepresentation of
the Islamic legal tradition.



Mufti Muneeb Ur Rehman

Mufti Muneeb was the chairman of Ruet-e-Hilal Committee Pakistan (Moonsighting committee). He
is acclaimed as the grand Mufti of Ahle Sunnat Wali Jamaat Brevia. In a TV program, he was in con-
versation with Javed Ahmad Ghamidi, and he claimed that there is a consensus of all scholars includ-
ing the Hanafis that blasphemers are liable to the death penalty.

Fareed Paracha

In his interviews on TV, more than once he has forcefully claimed that all jurists unanimously agree
that death is the ultimate punishment for blasphemy and that there is no discrimination between
Muslims and non-Muslims. He remained deputy secretary General islami for a long time.

Guests of Amir Liaquat

Amir Liaqat is a popular television host in Pakistan as well as an alleged scholar of Islam. Though he
has hosted various shows across different channels, a recurring segment of his shows consists of
him inviting a panel of religious scholars to discuss various issues related to Islam and Pakistani
society/culture. Of concern is the fact that his guests (and he himself) have been active participants
in recreating and perpetuating the dominant narrative of the blasphemy law in a manner similar to the
patterns identified in this chapter.

What follows is a sample of the type of guests who appear on his programs along with the types of
comments they make:

“Non-Muslims living in Muslim countries have protection under a contract which they had with the state.
They have freedom to axrrerss and profess their religion. However, if thle:)'r1 bﬁﬁan to insult our Prophet or
mock our religion then state has absolute right to punish them with death, Their contract with the state
breaks and their blood becomes permissible to be shed”

“It is the responsibility of everyone to take care of the honer of the Prophet Muhammad. Any lenlency in
this ragard is a sign of weakness In the faith. It Is not In our hands o decide what treatment an insulter
of the Prophet needs to get because God himself has decided in this matter, Any ifs and buts are likely to
disrupt the order of the state.”

“I want to tell the viewers that, to Christians, the Bible Is a significant book both In terms of literature
and religion. It has been mentioned explicitly in it that the Prophet Musa killed three thousand people
when they Insulted Allah by wurshiping the calf. Similarly, the Quran and all the jurists agree that
blasphemy is punishable by death.’

Hajl Haneef Tayyab

“Everyone should know how a Muslim will react in response to the act of blasphemy. This is not a novel
idea as Isaac Newton himself has explicitly stated that for every action there will be an equal and opposite
reaction. | had Informed ambassadors of different states to note that non-Muslims who want to live in
Pakistan must stay away from the blasphemy of all Prophets,”"
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osed to this, the Hanafi jurists treq these acts a6

As ﬂPPblf by the law of the land, bug they hold thay the offences 14

unisha : : I : co
zhfrﬂm"b remalins 1ntact. T]ZIE}" recognize Dn]y tWo gro nt;::lfnf
unds for

. rion of the contract of dbimmah, namel
wmunauc‘m 0 . h E ' €Y, permanen;
in 2 ternitory outside dar afJﬁam and TEEEIHQ“ agajnstﬂﬂbjtrz?tnt
Hq' P"""fidf"d that 13“. l'ebe.ls are non-Muslims,"” Marghinan; explainsm?
underlying principle in a more elaborate manner in these wo:d:.

gainst the Prophet, peace and bless;
«plasphemy 2 t:1a8 TEOphet; peacea essings of Allah b -
;s disbelief. When disbelief at the time of the conclusion of th:c{;?w.tl::z

could not become an obstacle in its conclusion, disbelief thyy came into
existence after the contract was concluded would

: 1l
either.”

.22 Siydsab Punishment
Does all this mean that Hanafi jurists tolerate these acts and prescribe

no penalty for them? The answer to this is an emphatic “no” and this
leads us to the crux of the martter. The Hanafi jurists deem these acts as
crimes punishable under the law of the land and bring them under the
doctrine of siyasah.”” To quote Ibn Taymiyyah:

not terminate it

#* Some of the later jurists deviated from this established position of the
school but their opinion could not replace the standard position. Thus, for instance,
Kamil al-Din Muhammad Ibn al-Humim al-Iskandari asserts, “In my opinion, if
blasphemy against the Prophet, peace and blessings of Allah be on him or ascribing an
unicceptable attribute to Allah, Most High, does not form part of their beliefs—such
# ascribing son to Allah, Exalted and Sacred is He—he will be given death punishment
if he publicly expresses such a statement and his contract will be terminated.
However, if he does not publicly express it and was secretly caught, his contract is not
terminated” Muhammad b. al-Humam, Fath al-Qadir bi- Sharh al-Hidayah (Beirut: Dar
’{'I‘ilutuh al-Tlmiyyah, 2003), 5:303. This goes absolutely against the standard position
% the school (Ibn *Abidin, Radd, 6:346). Ibn ‘Abidin devotes many pages 1o this issue
0 his ricalah, as we shall see.

“* A third factor is also mentioned, namely, embracing Islam (Kasani, 9:44
But, of course, this is not a cause of loss of the right to permanent residence.
**This is based on an established general principle of law, which holds e:jhn:.
i the contract s concluded many acts are tolerated, which may not be toleratec :s
‘tme of the conclusion of the contract. Commission of the IOtmman Junsts,
't a-Alkim al-‘Adliyyah (Karachi: Nisr Mubammad, n. d), Article 35 g
v " Abi Yisuf Ya'qiib b. Ibrahim al-Angiri, Kitab al-Kharaj (Beirut:
3h, 1399/1979) 189-90; Ibn al-Humam, 4:381.

6).

53



Mufti Tagi Usmani Views About Toheen e Risalat Law and Against Mumtaz Qadri



FAA et

L ;Jlr;;;g?f:;- 5'}:— l..r"’-Lf.J:- uf:;nl.‘;, x..r."‘fuﬁ/ﬁ;:i Ef.i.Lgler
Erldfvi Tl ke Jusle 2 3L Husur s
A TISE T bopbllsr b St esie Ut o gt Bles
el S B\ STzt e

slrontiné_dGdu {_J,v:f (e Pee TSos Ve (&
b Sl S G 2 S SR S B Ly
IS B s B L Sl Slsdies S
Ledidprzd oS- s /s ft/ 2 LS s S
Sobel bz brné S e 2 pSbe tlirfon e s¥
Lf;_-;:.rs’i.lu:il; ﬁl,&’iu;ly}r‘;. JI;.ELJL@;}JFEL;Q”U;
A s S 3w

AN TORR NS Y sl |

FrpespSheind s 20 Sdelnoi e o
L iz s 9y i (5 4 b VU f‘; uike S
WAL A dedn 50
(129,72 Jffdlﬁ).tb- DloedYl w s BV o
OB W ﬁ:,emé_ﬁ;/f;.uiue’u! ¥ U"fa”

‘L el Mt Sl

FipUBea b f e QUpU2 e § AN Br daw i S
(I AT LA e VR bl el

nﬁf.;u"&:ﬁdgé- L«fﬁb’:&-fdfﬁﬁa}'-f’—"ﬁ'ﬂdii—zfuﬂ



50

(A H,,J-L,.r

AL S G Ll se P .'.-.;lu,i_f.mer:L.,rl
WSili) ey Zild S g Lyl = e ol oS
I S P S ar e f‘llgs;lw{,ﬁ,ﬁ. L9t é’{mnt—mm
(S G i) d':.!!:,th,ﬁf CEIIITAP <« Ve Lsi¥lra
Kooz Je i GRS 63/ 206
(PEANEEI M SN A IS5 ) o Sl S P S b
2 e
Al g S Cads Je OIS (g e I LS

S e 1 3 sl gy ek Vg e o 131 1O

ey el Ll s gl e LS 3l O sliatia g 3 gae ol

sryegeslanda ol yeled) Lo o N Y

3 gt ol gk O g ol s 005 2 g gy

(P i IR o oV e A gllay

P lidite et gers L ML E NS

LM NGl v b N bl P B S

e Ml e e Sbnfiece St

s SIS NNL FEE NI 2 s S sl 2 3505

':"d}r?:r-.-wﬁ-’:—ﬁ‘i—i."‘u"?{—alfks S Gl ZotenF

- J":.:..‘i;'&m_l, L r‘ Ek»gﬁf‘ iUl o

End L OOl A 7 A e L;J',_;,_»/"LL 2B
AL UAL S s b SuFl fre S s 8
WL SN Sy il



tabie 01),




1980
1981
1982
1983
1984
1985
1986
1987 2 2
1988 6 10
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011 | 10 11
2012 g 3 3
2013
2014
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2020
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bz of 2021, B9 people have been extrajudicially kilied, from rowghly 1.500 accusations ond cages. The



