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ENGAGE

On the 31st of October, 2018, the Supreme Court of Pakistan acquitted Asia Bibi, a Christian woman
who had been sentenced to death under section 295-C of the Pakistan Penal Code in 2009. She was acquitted
on the grounds that the prosecution failed to meet evidentiary requirements. As a direct consequence, the
leadership of the extremist Islamist party Tehreek-e-Labbaik Pakistan (TLP) announced a nationwide protest.
As of this release, the protest is ongoing, halting the lives of ordinary citizens, and becoming increasingly
violent with reports of damage to property and harm to persons. This judgement and the controversy
surrounding it has made it very clear that Pakistan needs to engage with the history and substance of its
blasphemy laws, specifically section 295-C, in order to bring about a more equitable and, vitally, a more just
state of affairs. This is essential not only for minorities living in Pakistan who are made disproportionate targets
of these laws. It is also vital for the wide spectrum of academics, policy makers, lawyers and activists who
operate on the ground and are victimized as a result of the constructed narrative and weaponization of the
concept of blasphemy.

This comprehensive report on Pakistan's blasphemy laws traces their history, including their colonial
heritage, engages in an immanent critique of those laws drawing on the Islamic legal tradition and offers policy
recommendations on how to move forward. The report also includes canonical texts of Islamic jurisprudence
and their translations in order to challenge the notion that there is an absolute consensus among the schools of
Islamic jurisprudence on the issue of blasphemy and what the punishment for blasphemy should be.

This report has been three years in the making. The research for this report was done by scholars
proficient in Arabic, Islamic jurisprudence, as well as historians, legal experts, and Madrassah students. The
research for this report included consulting the primary Arabic texts referenced, their Urdu translations that are
available in Madrassahs in Pakistan, the notes of actual parliamentary proceedings, judgements from Pakistani
courts as well as the laws and opinions of scholars from various Muslim majority countries. Throughout this
process, many established Islamic scholars, madrassah students and graduates, imams, and muftis--most of
whom did not wish to be named for fear of repercussion-- were consulted. We are wholly confident that our
research and the story it tells is accurate.

At its core, this report is about truths which have been repressed and deliberately erased to pass and
support a law that has been responsible for the deaths of many, many innocent Pakistani citizens whilst
empowering and emboldening violent, extremist elements in the country. It is time that our legislators and
religious authorities account for the findings of this report. The only way to move forward is to reconcile with the
realities of the past.

Arafat Mazhar
Director, Engage



B Table of Contents

1] Introduction
a. Statistics - Impact of the Law
b. Framework
i.  Human Rights Approach

ii. Failure of Human Rights
Approach

iii. Reformist Scholarship
iv. Failure of Reformist

Scholarship
v. Exceptional Scholars

vi. Beyond Human Rights
and Modern Scholarship

c. Background and Overview of the Crisis
d. Objectives of this Report

2|  History of Pakistan’s Blasphemy Laws
3| 1986 Parliamentary Proceedings - A Critique

a. Review of Literature Used by Parliament
b. Parliamentary Intent

c. Procedural Irregularities

d. Miscellaneous Critique

4| Federal Shariat Court Petition and Judgement - A Critique
a. Creation and Jurisdiction of the Federal Shariat Court

b. Ismail Qureshi’s Petition



c. Quranic Sources Used in Federal Shariat Court Judgement

d. Hadith Sources Used Federal Shariat Court Judgement

5| Hanafi Jurisprudence
a. List of Hanafi Jurists and their Position on Blasphemy
b. Jurists and Figures Critical fo the South Asian Region

6|  Misrepresentation
a. Ismail Qureshi
b. Sajid Awan
c. Fatawa Binori Town
d. Ashraf-ul-Qadri
e. Jamia Binoria
f. Hanif Qureshi
g. Claims of ljma on Television Shows
h. Miscellaneous Examples
i. Patterns of Misrepresentation
|- Interviews

k. Maslaha - A License to Hide the Truth?

7|  The Other Three Schools of Islamic Jurisprudence

a. Shafi’i
b. Hanbali
c. Maliki

8| Citizenship and Protection — A Lesson from the Islamic Legal Tradition
9| Counter Hadith on Blasphemy
10| Blasphemy Laws in other Muslim Countries

11]  Appendix



B Introduction

Section 295-C of the Pakistan Penal Code is arguably one of the most contentious pieces of
legislation in Pakistan today. It falls within the section on “offences relating to religion” and deals
specifically with the crime of “blasphemy” against the figurehead of the Prophet Muhammad.

THE EXACT CLAUSE READS AS:

Whoever by words, either spoken or written, or by visible representation or by any imputation,
innuendo, or insinuation, directly or indirectly, defiles the sacred name of the Holy Prophet
Muhammad (peace be upon him) shall be punished with death, or imprisonment for life, and
shall also be liable to fine.

The law, declared by the courts as a divine decree, prescribes a fixed and unpardonable death
penalty against the crime of blasphemy. The option of life imprisonment was made defunct after
a 1991 Federal Shariat Court judgment.

It is alleged that its status as ‘God’s law’ makes the blasphemy law a highly potent weapon in
pursuing enmities and persecuting minorities, and the evidence certainly bears out this view. The
following table summarizes the extent to which the law has impacted Pakistani society.
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From these figures, it is clear that Pakistan’s blasphemy laws are
used prolifically and applied disproportionately to non-Muslims.
Although many other countries have laws against blasphemy, the
situation in Pakistan is unique in its severity and its particular
effects on religious minorities®.

Although the majority of blasphemy accused in Pakistan have been
Muslim, the percentage of blasphemy accused from other faiths is
disproportionately higher compared to the overall population
numbers of religious minorities®.

While it is evident from the above figures that there is no consolidated data on the law, and that
considerable discrepancy exists in the presently available data, four points are nonetheless clear:

The number of blasphemy Th"“; l‘]‘l’ ‘(“I‘ I(L'np(;ﬁl'ra'“l'?l'l‘]:g"” The law operates as a potent
cases increased 4pj = weapon of intimidation in

T iy
substantially after 1986 “h'(')r'ﬁ':t' ['Ur')]f”g't;g’rf £ pursuit of personal vendettas.

The law operates outside of the law books; those accused are at a serious risk of being extra-
judicially murdered. Moreover, entire localities and neighborhoods also run the risk of being
attacked by angry mobs. In 2013, a blasphemy allegation case in Lahore resulted in the
accused being put behind bars; despite this, a mob of 2000 people decided to punish the entire
locality of Joseph Colony, ransacking dozens of Christian homes.

1 Center for Research and Security Studies, Blasphemy Laws in Pakistan, pg 5
http://erss.pk/wp-content/uploads/2010/07/Report-on-Blasphemy-Laws-.pdf

2 International Commission of Jurists, On Trail: The Implementation of Pakistan’s Blasphemy Laws, pg 6
http://www.refworld.org/pdfid/565da4824.pdf

3 International Commission of Jurists, On Trail: The Implementation of Pakistan's Blasphemy Laws, pg 11
http://www.refworld. org/pdfid/565da4824. pdf

4 International Commission of Jurists, On Trail: The Implementation of Pakistan’s Blasphemy Laws, pg 7
hitp://www.refworld.org/pdfid/565da4824. pdf

5 Freedom House, Policing Belief: The Impact of Blasphemy Laws on Human Rights, pg 69 - 70
https://freedomhouse.org/sites/default/files/Policing_Belief_Full.pdf

6 Human Rights Commission of Pakistan, Freedom of Thought, Conscience and Religion, pg 11
http://hrep-web.org/hrepweb/wp-content/uploads/2016/04/freedom-of-thought. pdf



Bl Framework
Human Rights Efforts

Section 295-C has faced intense international outrage, and what is deemed by many to be
state-sanctioned persecution of citizens in general, and minorities in particular. It has also mobilized
various minority communities and the more progressive sections of Pakistan’s civil society into
pushing for legal reforms.[1] These calls for reform have generally sought a repeal of the law inter
alia on the grounds that it is discriminatory legislation[2], riddled with design flaws[3], has a legal
form uniquely prone to abuse, and substantive content that blatantly contravenes settled principles
of natural justice. In addition, it is severely criticized for being unrepresentative legislation imposed
by praetorian diktat.[4] Others deplore what they consider its barbaric death penalty which is
deemed as woefully inconsistent with international humanitarian standards. Broadly speaking, the
most consistent critiques of the law either rest on the theoretical foundations of Human Rights
Law[5], Democratic theory, and International Law, or at the very least employ these jurisprudential
systems as analytic frameworks for assessing its validity and legitimacy. [6]

Why have Human Rights Groups Failed?

Unfortunately, despite sustained efforts for almost thirty years, human rights efforts have failed to
reform the law, let alone repeal it in its entirety. Arguably, one of the key reasons for this let-down is
the unwillingness, and perhaps inability, of such groups to engage with, and garner the support of,
the majority of the populace amid whom the law enjoys passionate support, [7] and who believe that
the blasphemy law, in its current form, is not only derived from the Quran and Sunnah, but has also
enjoyed the absolute consensus of the ulema throughout the history of the Islamic legal tradition.

Popular support for the law was perhaps most Unfortunately, human rights groups have failed to
clearly visible in 2010 when the Governor of understand the sentiments of Pakistani masses;
Punjab Salman Taseer filed a mercy petition they have not delved into how the dominant
requesting executive pardon for Aasia Bibi, a religious narrative shapes people’s beliefs, ideas
Christian woman who had been sentenced to and attitudes towards the law, and why the law

death by a sessions court under 295-C.[9] continues to hold such extraordinary moral
authority amongst the populace.

His criticism of the law was met with outrage

and public demands for his assassination, and Instead, they continue to preach in a language alien
the circulation of fatwas declaring it mandatory to the local community, and employ a framework

for him to be killed. In December 2010, he was considered by many to be in direct conflict with the
assassinated by his own bodyguard, Malik established cultural and social practices within
Mumtaz Hassan Qadri,[10] who was hailed as society. Resultantly, regardless of how incessantly

a hero by many religio-political parties and human rights workers highlight the numerous abuses

received a passionate welcome on his arrival of the law, they fail to garner the unyielding support
in court. of the majority of the local people — a step necessary

for long term change.

When Qadri was eventually executed, protests

were recorded in almost all major towns and In fact, we argue that the persistent dependence on a

cities in Pakistan, and his funeral attended by solely human rights perspective to judge the validity

thousands of people from across the country. and legitimacy of the law only serves to exasperate
the situation, and further divide an already polarized
society, between the secular elite and the religious
majority; the former claiming that such pre-modern
laws have no place in the 21st century, and the latter
responding to every critique of the law as a direct
attack on the integrity of the Islamic faith.




While, some might argue that human rights groups do “engage” with Islamic legal doctrines, such
an engagement is only restricted to the acceptance of those doctrines that “coincide with the content
of human rights law, while proclaiming as outdated or inapplicable those other areas of Islamic law
that conflict with the contemporary body of international human rights law[11].” As Anver Emon
elaborates “for advocates of human rights, this [selective] approach is satisfying—it pays respect to
the contributions Islamic law can make, but forfeits no ground and makes no concessions to a
commitment to the full scope of human rights protections and doctrines”[12]. However, especially in
a country like Pakistan, where many are “suspicious of human rights, this approach showcases an
important problem—it assumes either the universality, the truth, or simple authority (if not authori-
tarianism) of human rights doctrines over and against all other traditions of value”[13]. In other
words, as Emon argues “this approach employs an implicit (and sometimes explicit) hierarchy of
values, where human rights are at the top, whereas other traditions such as Islamic law rise and fall
based on their capacity to meet the standards set by the human rights.”[14] Thus, although human
rights groups attempt to reform the law, and perhaps selectively engage with the Islamic tradition in
order to push forward their efforts, ultimately they reinforce the secular/religious divide by adopting
a universalist and hierarchical model of engagement, instead of paving the path for meaningful
reform that is equally acceptable to adherents of both traditions, placing them on an equal footing.

Efforts by Reformist Scholars

Local resistance against 295-C has also come from a small group of reformist religious scholars, who
have voiced their concern regarding the law in its current form. Arguably, the most prominent voice in
this regard is Javed Ghamdi, a reformist scholar who, in the wake of Salman Taseer’s assassination,
argued that the blasphemy law had no justification in the Quran and the Sunnah[15], and should be
repealed lest it only further embolden religious extremists. Another modern religious scholar by the
name of Wahiduddin Khan, has also criticized Pakistan’s blasphemy law; his approach as a missionary,
however greatly differs from Ghamdi. In a book that Wahiduddin Khan wrote during the Rushdie affair,
he argued that the Quran refers to the Prophet as warner and guide, not as a ruler of the people he
addressed.

According to him, Muslims envisage themselves as soldiers of God and claim to be superior while in
fact they are supposed to call towards God’s path with wisdom and courtesy. As a result, their violent
reaction to blasphemous acts only serves to widen the gulf between Muslims and Non- Muslims.
Wahiduddin Khan claims that Muslims should abstain from violence and show patience. Similarly, he
opposes punishment on blasphemy and argues that the only feasible step is dawah, the act of calling
to Islam, which is a primary obligation on Muslims.[16]

Why Have Reformist Scholars Failed?

While these critiques represent important ruptures in the dominant religious discourse on blasphemy,
they remain problematic at a number of different levels. Apart from the fact that such critics are few
and far between, they either contend that the Islamic discourse needs to evolve beyond the confines of
archaic medieval tradition and thus needs to abandon classical ‘Sharia Laws’ in favor of a fresh ‘/jtihad’
or they make vague references to the Blasphemy Law as being ‘man-made’ and having ‘no basis in
Quran and Sunnah’.[17] In this way, they not only fail to provide a clear path moving forward, but by
disassociating themselves from the Islamic legal tradition, they bestow upon themselves vast interpre-
tive powers, and position themselves as modernizers and reformers at odds with the traditional ulema
in the country.



The direct engagement with revealed texts, without any reference to authoritative traditions, thereby
diminishes their legitimacy within the religious sphere. Moreover, even when they do refer to, and
employ, historical evidence in issuing any verdict, they are automatically stereotyped as hadith
deniers and apologetics. Consequently, their outreach remains limited, and when dealing with an
issue as sensitive as blasphemy, they stand the risk of being themselves labelled as heretics and
blasphemers. Javed Ghamdi for instance was forced to flee the country with his wife and children
after he openly declared that “the blasphemy laws have no justification in Islam. These ulema [coun-
cil of clerics] are just telling lies to the people,”[18] Consequently, not only are these minority voices
unable to garner the backing of the tradition ulema who play a critical role in the dominant religious
narrative in Pakistan, but they actually position themselves in opposition to the latter, thereby
making any reformation untenable.

Exceptional Scholars

It is worth noting that a few traditional ulema who have not only written about, but in fact criticized
Pakistan’s blasphemy law from the perspective of Islamic jurisprudence. Ammar Khan Nasir, a
Deobandi scholar of Islam, has for instance analyzed different scholastic approaches on the blasphemy
law[19]. He argues that there is no consensus on the issue of blasphemy, and that it is not a hudood
punishment. It is essential to bring such voices to the fore, and to align with them in reaching a long-
term solution to the issue of Pakistan’s blasphemy law.

Beyond Human Rights & Modernist Scholars

In short, both human rights groups and local religious scholars, while seemingly at odds with one
another, are similar in their flattened approach to the issue of the blasphemy — while one side negates
the importance of scripture in any solution moving forward, the latter undermines the value of engag-
ing with the Islamic legal tradition in all its diversity, paradoxes, complexities and nuances. In fact,
both groups share a similar understanding of Islam, and the Islamic tradition, as one that is inherently
rigid, unalterable, and inflexible. In contrast to both groups, the framework that we propose is neither
based on a purely human rights approach, nor does it rely solely on the Quran and Sunnah. Rather,
our research lies at the meeting point of human rights, constitutional responsibilities of Pakistani
citizens, and the Islamic legal tradition.

We believe that a top-down human rights approach is not likely to sustain enduring change; rather
it is only through bottom-up reform that we can initiate a moral change amongst the local people,
religious scholars and communities who can subsequently begin to organically and themselves
reconsider the blasphemy law as it currently stands. The human rights framework can at best
influence legislative reforms; it will not however alter people’s beliefs about the legitimacy of the
law in its current form. Similarly, we also contend that in dealing with Islamic sources, it is best to
focus on the Islamic legal tradition, rather than merely the text of the Quran and the Hadith. In this
way, we can interrogate the law and the emergence of its current narrative with a historical-legal
approach and from the perspective of Islamic jurisprudence, and we hope do so within the local
context. By steering clear from direct interpretations of the Quran and Sunnah, and focusing instead
on scriptural interpretation by religious authorities still relevant today, we situate ourselves as
researchers highlighting inconvenient facts within the Islamic tradition, and bringing to the fore
voices strategically silenced in the dominant discourse on the issue. In effect, this means practicing
a form of immanent critique i.e. critique from within, rather than advocating a necessary conflict
between the obligations and necessities of modern society and religious tradition.



In fact, we contend that such an engagement would perhaps be the most effective means to create
room for much-needed dialogue and debate, and addresses the palpable ‘Us versus Them’ ideology
that leaves socio-religious actors and the secularly driven at an impasse in any credible discussion of
the law. In approaching the law from a perspective that lies at the meeting point of human rights,
constitutional responsibilities of Pakistani citizens and the Islamic legal tradition, we thus hope to
identify a common ground that -while maintaining the fundamental integrity of each framework- brings
them into a genuine dialogue. Our end objective is to successfully highlight how the law, in its current
form, is not only at odds with the Islamic legal tradition, but is also fundamentally unconstitutional.

An Intersectional Framework for Engagement

In searching for a credible mechanism of establishing this common ground, we were particularly
inspired by the “clearing ground” framework proposed by Anver Emon in his book Religious Pluralism
and Islamic Law. His intersectional framework gives due attention to the “deeply contextual nature of
how Islamic law and international human rights law are both legitimately formed, interpreted, and
applied”[20], in the world, thereby moving beyond “simplistic attempts to reach a common ground at
a more abstract level on the basis of core values in both traditions”[21]. Emon contends that “while
such value-based approaches are undoubtedly useful, they are easily rendered naive, and often fail to
account for the particular, contextual, and more nuanced issues and conflicts that arise between—and
even within—each tradition than often undercut the sometimes legitimate and parallel values that may,
in fact, exist within the traditions”[22]. Secondly, in addition to treating each tradition in its given
context and giving due attention to its unique historical, political and intellectual contours, Emon
further emphasizes “the role of the modern state in giving these traditions force and effect in today’s
world”[23]. He explains that the “meaning, application, and effect [of both traditions] cannot be fully
evaluated without reference to the state. [And] Generally speaking, international law does not operate
without states.”[24] He further points out that “while international human rights law has increasingly
been brought to bear on non-state actors, states remain the principal focal point of international law
generally, and international human rights law specifically”[25].

Thus, building upon these points, we concern ourselves with the blasphemy law as it is applied
within the Pakistani state, and the manner in which this application relates to, and perhaps contradicts
with, the constitutional responsibilities of Pakistani citizens, and their fundamental rights enshrined
within the constitution. Last and finally, far from embracing either a Universalist or hierarchical model
of engagement, this project employs Emon’s clearing ground model of engagement; one that in his
own words prioritizes “humility, self-reflection and critical engagement with one’s own tradition”[26].

This report is an application of such a model of engagement.

[1] Most notable of course was the then Governor Punjab Salman Taseer’s call for amendments. Ex- Information Minister Sherry
Rehman, Ex-MNA Jamila Gilani, and Supreme Court Bar Association President Asma Jahangir have repeatedly pushed for repeal or at the
very least procedural reform.

[2] This is a consistent ground maintained by most Human Rights Organizations. See for instance an interview of Ali Dayan Hasan of
HRW here: http://www.hrw.org/news/2011/04/25/minorities-are-collateral-damage-battle-pakistan-s-soul. Some of the demands actually
ask for a complete disbanding of the state ‘Islamic’ institutes such as Federal Shariat Court and Council of Islamic Ideology. See for
instance: http://marvisirmed.com/2010/12/30/release-aasiya-bibi-repeal-blasphemy-laws-abolish-shariat-court/

[3] Siddique, Osama .& Hayat, Zahra. (2008). Unholy Speech and Holy Laws: Blasphemy Laws in Pakistan—Controversial Origins,
Design Defects, and Free Speech Implications. Minnesota Journal of Int'l Law 17:2 (2008): 303-385. SSRN.

[4] Ibid

[5] A consistent ground maintained by most Human Rights Organizations. See for instance an interview of Ali Dayan Hasan of HRW here:
http://www.hrw.org/news/2011/04/25/minorities-are-collateral-damage-battle-pakistan-s-soul

[6] Siddique, Osama .& Hayat, Zahra. (2008). Unholy Speech and Holy Laws: Blasphemy Laws in Pakistan—Controversial Origins,
Design Defects, and Free Speech Implications. Minnesota Journal of Int'l Law 17:2 (2008): 303-385. SSRN.



[7] http://www.nation.com.pk/pakistan-news-newspaper-daily-english-online/politics/31-Jan-2011/Dont-dare-touch-blasphemy-law and
http://tribune.com.pk/story/94256/protestors-warn-of-anarchy-if-blasphemy-law-changed/The results of one poll conducted on this can
be found here http://www.pewresearch.org/fact-tank/2013/09/10/in-pakistan-most-say-ahmadis-are-not-muslim/

[8] Qureshi, M. (2008). Law Of Blasphemy In Islam and West. (Qureshi was the petitioner in getting the law approved in the first place
and then eliminating all other punishment but hudd. His relentless efforts spanning around a decade in the courts to get this ruling
makes him the brainchild of this law)

[9] Ayesha T. Haq , 'Interview: Salmaan Taseer, Governor of Punjab' (NewsLine 2010) <http://www.newslinemagazine.com/2010/12/inter-
view-salmaan-taseer-governor-of-punjab/>

[10] Punjab Governor Salman Taseer assassinated in Islamabad' (BBC 2011) <http://www.bbc.co.uk/news/world-south-asia-12111831>
[11] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg. 2

[12] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg. 2

[13] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg. 2

[14] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slfamic Law and International Human Rights Law. Pg. 3

[15] Javed ahmad Ghamdi. Meezan. Lahore Al mawrid press

[16] Wahiduddin Khan, shatme rasool ka mesla qurn o hadees or figh o tareekh ki roshni mn

[17] See for instance http://tribune.com.pk/story/425700/the-animal-within/ and http://www.ghamidi.net/article/Punishment%20-
for%20Blasphemy.pdf. Salman Taseer famously used the words ‘man-made’ for the law just before he was killed.

[18] https://www.theguardian.com/world/2011/jan/20/islam-ghamidi-pakistan-blasphemy-laws

[19] Ammar khan nasir. Baraheen . Lahore: urdu bazaar Dar ul kitab press

[20] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[21] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[22] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[23] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[24] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[25] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
[26] Emon, Anver, Mark Ellis, and Benjamin Glahn (2012)./slamic Law and International Human Rights Law. Pg.
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Background and Overview of the Crisis

The genesis of 295-C has received little scholarly attention at the depth and precision one would
expect for such a divisive piece of legislation. As stated, there has been no serious attempt to interro-
gate the law and the emergence of its current narrative with a historical-legal approach or from the
perspective of Islamic jurisprudence. The role of various Islamic legal narratives in the trajectory and
contemporary development of 295-C has been largely ignored in the scholarship of the secular
academia. This neglect is baffling given that local, public and legal discourse is dominated by references
to the religious tradition. In fact, in 2007, when Salman Taseer requested executive pardon for Aasia
Bibi, and in 2011 when Shahbaz Bhatti criticized the law, it were precisely these religious narratives
that were employed to silence both men. Similarly, MP Sherry Rehman was also forced to retract a bill
proposing changes to the law, after being pressurized by right wing religious groups. Thus, in this
context, an examination of the claims of the dominant legal narrative from the perspective of traditional
figh (Islamic Jurisprudence) is an urgent need of the hour.

The three most significant claims within the prevailing narrative around 295-C are as follows:

The crime of blasphemy

is a ‘Hadd’ offence, with _ ‘ That the law as expounded
no discrimination between That this ruling on blasphemy by the current judicial
Muslims and non- Muslims enjoys the absolute interpretation is an accurate

(a single Hadd transgression ljma (consensus) in the representation of the
is punishable by death with Islamic legal tradition. traditional Hanafi position on
no possibility of pardon or the issue of blasphemy.
mitigation of sentence).

Collectively, these claims operate powerfully in the social, legal and political discourse on the subject
in two main ways. First, the usage of the term Hadd carries immense weight because it signifies a fixed
punishment for a particular crime, tantamount to a divine decree, and therefore places any such law in
an unassailable position. Further, by claiming an jjma in all four schools of thought in their view of
blasphemy as hadd, it essentially becomes an ironclad law, leaving no space for debate or alternative
positions.

These claims were, for instance, made in 1986 when the Parliament decided to pass the law, and to
include the death penalty as a punishment for insulting the Prophet. Time and again, the parliament-
arians claimed that there was an jjma, or consensus, of the entire Ummah on the mandatory death
penalty for anyone who insulted the Prophet Muhammad. Similarly, Ismael Qureshi, in his petition to
the Federal Shariat, also repeated both claims in order to argue that the existing provision for life
imprisonment in the law was against the injunctions of the Quran and Sunnah. Finally, the Federal
Shariat Court in its 1991 judgment, officially categorized the crime of blasphemy as Hadd crime, carry-
ing a fixed penalty of death. Although the legal narrative of the FSC judgment generally lacks precision
and clarity, this particular finding is clearly articulated.[1]

In addition to ruling that blasphemy constitutes a Hadd offence, the FSC also held that there was no
possibility of reprieve, pardon, or mitigation of the sentence.[2] The Court expressly ruled out any

allowance for repentance, apology, or renewal of faith. Its verdict rested on the premise that only the
Holy Prophet possessed the right to pardon, and only he could grant reprieve to his contemnors.[3]
Presumably this right lapsed with his passing and the Ummah cannot claim any authority or right to



waive the Hadd sentence. Despite a few Jurisconsults voicing opinions that looked favorably on the
allowance of repentance and possible waiving of sentence,[4] this position does not receive the atten-
tion of the Bench beyond a perfunctory listing in the summary of the various opinions of the scholars
invited to assist the Court. As it stands, the legal interpretation of the Blasphemy law is very clear on
this matter and the ruling purports that Hadd punishment for blasphemy can neither be waived nor can
the sentence be mitigated in any way. This position has also (arguably) been implicitly confirmed by
the Supreme Court.[5]

In addition to Hadd and /jma, the claim that the law in its present form represents the authentic Hanafi
position also contributes to the untouchable status it currently enjoys. The Hanafi school of thought,
which was the official school of the Ottomon and Moghal empires, predominates in the Indian subcon-
tinent.[6] An overwhelming majority of Pakistani population are Hanafis (Deoband and Barelvis) and
the Hanafi position on any legal matter carries an almost irrefutable authority in legislative matters. By
claiming that the current judicial interpretation is an accurate representation of Hanafi position, the
narrative has been able to claim credibility in the courts and parliament, and especially amongst the
popular masses.

[1] For instance the Court observes in Para 32 of the judgment that: “ The above discussion leaves no manner of doubt that according to
Holy Qur'an as interpreted by the Holy Prophet (p.b.u.h.) and the practice ensuing thereafter in the Ummah, the penalty for the
contempt of the Holy Prophet (p.b.u.h.) is death and nothing else.”In Para 49 the Court states: “...the wrongs of the first category [...]
will attract the penalty of Hadd and it will apply to the contemner of the Holy Prophet (p.b.u.h)."T1] (

[2] In Para 32 of the judgment the Court states: “We have also noted that no one after the Holy Prophet (p.b.u.h.) exercised or was
authorised the right of reprieve or pardon.”

[3] In Para 26 the judgment the Court observes that : “Holy Prophet (p.b.u.h.) had pardoned some of his contemners but the Jurists
concur that Prophet himself (p.b.u.h.) had the right to pardon his contemners but the Ummah has no right to pardon his contemners”
[4] Muhammad Ismail Qureshi v Pakistan, [PLD 1991 Federal Shariat Court 10]

Namely they are: Maulana Subhan Mahmood Sahib, Maulana Mufti Ghulam Sarwar Oadri Sahib, and Maulana Hafiz SalaHaddin Yousaf
Sahib.

[5] Judgment on Criminal Petition No. 774 of 2002 (Unreported). This petition was filed by one Dr. Muhammad Amin through Muham-
mad Ismail Qureshi challenging an earlier Lahore High Court judgment Muhammad Mahboob v The State (PLD 2002 587) in which the
judge, Ali Nawaz Chohan holds that a person who commits blasphemy and then repents is like an apostate and he may be exempted
from punishment. The petitioner argued that in holding this, the judge travelled beyond his jurisdiction as he was bound by the FSC
judgment in the matter which expressly denies the possibility of pardon or repentance mitigating the sentence. The Supreme Court
reiterated that the High Courts were bound by the FSC declarations, and but neglected to comment specifically on the issue of whether
repentance could exempt the accused from the sentence. It is the author's opinion that this judgment remains too vague and evasive to
constitute a binding ruling on the issue at the apex court level.

[6] Esposito, J.L. (1980). Perspectives in Islamic Law Reform. The Case of Pakistan. 13 N.Y.U. J. Int'l L. & Pol. 217



Obijectives of this Report

e To argue that blasphemy should not be treated as a Hadd offence.
® To underscore that there is no ijma on the existence of a mandatory death penalty for non-Muslims.

e To underscore that the current narrative on the law is not an accurate representation of the Hanafi
tradition and therefore, not an accurate representation of the Islamic legal tradition.

e To argue that the law cannot be indiscriminately applied to both Muslims and non-Muslims.

® To highlight the misrepresentation of the Islamic legal tradition in the formation of the popular
narrative on the law, and the reasons for its transmission.

® To provide a detailed analysis of the sources used in the making of the law, and the historical
trajectory of the law.

® To bring to the fore untapped resources within the Islamic legal tradition to re-imagine the law.

® To provide recommendations for framing the discourse in a manner that allows for the identification
of progressive solutions through the rich resources present within the religious tradition.

e To seek within the Islamic legal tradition, an egalitarian conceptualization of citizenship.

® To highlight the fact that the option of a pardon exists within the Islamic legal tradition for those
who insult the Prophet.



Bl History of Pakistan’s Blasphemy laws

What are the colonial origins of Pakistan’s blasphemy laws?

What historical events led to the creation of the various blasphemy laws currently operating in the
country?

What are the different sections on offences relating to religion in the Pakistani Penal Code?

Before we delve into an in depth analysis of 295-C, it is worth presenting a brief historical overview of
the various laws relating to religious offence existent in Pakistan today. While, the dominant critique of
these laws holds General Zia-ul-Haq, a dictator in the 1980s, as the sole individual responsible for
introducing them within the country, a more in depth analysis of the historical trajectory of these laws
reveals that they were part and parcel of a long process of complex social and political maneuverings
that can be traced back to the time of British colonial rule in the Indian subcontinent. The historical
development of these laws is summarized below.

The Pakistan Penal Code (PPC) contains different sections on offences related to religion which
include related, yet qualitatively different limitations on speech and religious exercise ranging from
misusing religious epithets, defiling the Holy Quran, deliberately outraging religious sentiments to
derogatory remarks made with respect to the Prophet Muhammad PBUH. Each of these sections has
separate origins, levels of religious authority, and definition of crime, procedure and punishment.

1860 - The British penal code arrives in the Subcontinent

Prior to the arrival and subsequent colonization of the Subcontinent by England, there was no explicit
legislation on blasphemy in the subcontinent. The legal philosophy of the time did not yield a consoli-
dated corpus of codified laws and judges, therefore, had great discretionary power in deciding cases.
This situation radically transformed as the colonizers exported their legal tradition and philosophy. The
British introduced the Indian Penal Code and laws became rigidly codified. It was within this Penal
Code that we find the first modern laws dealing with offences relating to religion.

Section 295 criminalized the defilement of places of worship

Section 298 criminalized the speech/gestures intended to offend religious sensibilities

1927 - Communal Riots in British India

Although the British tried to maintain a degree of communal harmony, they played a decisive role in
galvanizing religiously motivated identity politics in the region culminating with the communal
violence of the early 20th century. In this context of increasing communal tension, a Hindu publisher,
Mahesh Rajpal, published a scandalous book titled “Rangeela Rasool” containing derogatory remarks
about the Prophet Muhammad.

However, as it stood, Articles 295 and 298 only covered defilement of places of worship and the act of
speaking or gesturing offensively in the presence of the intended target. Consequently, Rajpal was
acquitted. A young Muslim by the name of lIm-ud-din decided to take matters into his own hands and
stabbed Rajpal to death. [Im-ud-Din was eventually hanged and the British decided to enlarge the
circumference of the existing blasphemy laws. It was in response to this situation that they enacted
Section 295 - A, criminalising deliberate attempts, both spoken and written, to enrage or offend
religious sensibilities.



1953-1974 - The Second Amendment/ Riots Against
the Ahmadi Community

Post-independence, there were recurring waves of communal riots against the Ahmadiyya
Community. The first major major riot occurred in 1953, followed by another wave in 1974. While
the government had resisted the earlier demands of religious lobbies to enact legislation against the
Ahmadiyya community, in 1974, Prime Minister Zulfigar Ali Bhutto, succumbed to this pressure.
After secret meetings with Jamaat-e-Islami leadership, he introduced the second amendment which
declared Ahmadis as non-Muslims.

1980 - 298-A

Military dictator Zia ul Haq, who had deposed Zulfigar Ali Bhutto, was engaged in an Islamization
process. In an effort to placate the Sunni majority while catering to the demands of the Shia’a
minority over the Zakat and Ushr Ordinance, he passed 298-A. This law outlawed the use of offensive
remarks against the companions of the Holy Prophet, punishable by a maximum penalty of three
years imprisonment. This was the first law related to blasphemy to be passed by the Pakistani state.

Note: a component of Shia’a religious practices is a repeated invocation bad luck and curses directed
towards particular companions.

1980-1984 - Other Blasphemy Laws passed under Zia’s Regime

Through a series ordinances, Zia-ul-Haq also passed:

295-B which made the defiling of the Quran a crime punishable by life in prison.

298-B and 298-C which imposed restrictions on the Ahmadiyya community from using Islamic titles
and epithets, and from “posing” as Muslims or referring to their religion as Islam.

1984

Ismail Qureshi approached the Provincial Shariat Court and said there is no law that covers the crime
of insulting the Prophet.

1986 - 225<C

Section 295-C, also introduced during Zia-ul-Haq’s reign and the subject of this report. It is impo-
rtant to note that 295-C was not actually passed through a presidential ordinance. Instead, in 1986,
a private bill was introduced in the parliament which called for an amendment to Section 295-C of
the Pakistan Penal Code in order to include the death penalty as a punishment for individuals who
specifically insulted the Prophet Muhammad. The story of how the bill was passed has already been
explored in depth elsewhere in this report.

The key thing to note is that the last of the blasphemy laws was not merely made and passed at a
dictator’s whims; the parliament and people participated in the process that made this law a reality.

In 1991, after a Federal Shariat Court Judgment responding to Ismael Qureshi’s petition, the
punishment of life imprisonment was removed from the law, making the death penalty mandatory
and fixed, without any possibility of pardon. Section 295-C finally took on the form that it has
retained till this day.



Summary of offences relating to religion

SECTION OFFENSE PUNISHMENT UNDER THE PAKISTAN PENAL CODE




Bl 1986 Parliamentary Proceedings - A Critique

What Islamic legal sources did Parliamentarians use to pass 295-C?
Were these sources misrepresented?

Were there any procedural irregularities during this session?

Introduction

On the 9th of July 1986, the Parliament gathered to discuss the inclusion of the death penalty as a
punishment for insulting the Prophet Muhammad.

The amendment, in short, suggested the following changes be made in 295-C as it had been
proposed in the Criminal Law Bill:

- In addition to life imprisonment, all persons found guilty of blasphemy may also be punished
with death.
- A fine will be applicable along with all forms of punishment.

- All cases regarding 295-C will be presided over by a Muslim judge.

These amendments were adopted by the Assembly, and the bill was subsequently sent over to the
Senate for further deliberation’. The Assembly discussion regarding the bill commenced with a
mention of a private meeting held between the Minister of State, Mir Nawaz Khan Marwat, and
parliamentarians Gohar Rahman and Liaquat Baloch, along with a few ulema. In this meeting, the
concerned individuals decided to add the aforementioned amendments to the existing clause.
Importantly, as Hamza Sahib later pointed out, all parliamentarians were not made aware of this
meeting.

The Parliament primarily relied on /jma (consensus) and one Hadith report in order to include the
death penalty as a punishment for 295-C. /jmais defined as the consensus of all scholars on any
issue or matter of law. For example, all scholars agree that the call to worship before prayer is the
Sunnah of the Prophet Muhammad. /jma (along with Hadd) played a crucial role in giving 295-C its
virtually untouchable status. By repeatedly claiming that there was an absolute /jma of the entire
Muslim Ummah on the death penalty for insulting the Prophet, the parliamentarians quashed
dissenting voices during the debate.

The parliamentarians repeated the existence of this /jma throughout the proceedings:

“There are most certainly no two opinions on the matter.?”

“There is no difference of opinion on this.*”

“There was a unanimous decision.®”

“All schools of thought...””




“The entire Muslim community has a
consensus on this.®”

“There is a consensus of Islam on this
issue.?”

“There is not even one dissenting opinion.™”

“No one could have any dissent.™”

“After thorough investigation in all of the
madrassahs.'”

“The entire Muslim ummah has a
consensus on this.™®”

“There are no two opinions about this
matter.'®”

“There are no two opinions on the
matter.2”

“It should not be sent for publishing and
should immediately be passed.?®”

“There are no two opinions on this.... |
think that Hamza sahib needs to change
his opinion. The ulamas sitting in this
assembly right now have no problem with
the bill/amendment, there are no differing
opinions (on the matter at hand).?*”

“The entire Muslim Ummah is in ijma
regarding the issue of gustakh-e-rusool,
and there are no differing opinions on this,
which is why | believe that this bill should
be passed in this sitting, and as quickly as
possible.?”

“There is no need for debate.”

“How could you even think of the idea of
publicizing this?®”

“There is not even the tiniest bit of dissent
on the matter.’"”

“| could not find a single dissenting opinion.™”

“This cannot be sent for publishing now."”

“Except for the death sentence, there is
nothing else.'”

“The entire ummah has a consensus.'®”

“There is a consensus present.?!”

‘It can’t be sent for publishing at this
pOint in tilﬂe_Ezu

“Ahl-e-Sunnat-o-Jamaat and the Shia

community both, the entire Muslim population

has ijma on this...There isn't the slightest bit
difference of opinion about this.**”

“There is no argument/debate needed for
this because there can be no two opinions
on this.*”




To prove this alleged consensus on the death penalty, the proponents of the bill explicitly cited four
texts of Islamic jurisprudence:

- Al Sarim Al Maslool?®

- Fatawa - E- Alamgiriyyah
- Fatawa-e-Shami

- Saif-ul-Maslool

Each of these texts shall be briefly examined to see if they were cited correctly:

_ _ However, Ibn Tammiyah,
Al S . The parliament claimed that in this very book, explicitly
arim Ibn Tammiyah, in this book, cites Abu Hanifah as saying
Al M | | relates an ijma on killing that a non-Muslim (dhimmi)
dasioo anyone who insults the Prophet. will not be killed for insulting
the Prophet.?°

The parliament claimed that However, a review of the
Fqi‘qwq-e- scholars of Fatawa-e- primary text reveals that

o Alamgiriyyah relate an ijma these scholars agree that
A|c1mg| I'I)/)/CIh on awarding the death penalty non-Muslims will not be killed
to anyone who insults for insulting the Prophet.
the Prophet.®

The parliament claimed that In fact. 1bn Abidin. in this

h Ibn Abidin, in the Fatawa-e- book. states that “If the

- 1 Shami, relates an ijma on individual i ion is 3

Fatawa-e-Shami el 2 o individual in question is a
awarding the death penalty non-Muslim. he will not be killed

to anyone who insults for insulting the Prophet”®’
the Prophet.

On the contrary, Subki clearly cites
the differing Hanafi position "If a
‘ ‘ _ non-Muslim (dhimmi) insults the Holy
FII'Ia”}". thB_ parlla_n'wnt C|§iII_T]E‘d Prophet‘ he will not be punished hy
that Tagi-ud-Din Subki, in death. A non-Muslim is not killed for
Saif-al-Maslool, relates an his disbelief (kufr) or polytheism
lima on killing anyone (shirk). Kufr/Shirk are bigger sins than
who insults the Prophet. insulting the Prophet.-(Therefore
non-Muslims will not be Killed

for insulting the Prophet.)"®?

It is safe to conclude from the discussion above that every text cited by the parliamentarians to
support claims of consensus (ljma) on capital punishment for blasphemy reveals the caveat that
non-Muslims will not be killed for insulting the Prophet. The parliamentarians however failed to men-
tion this caveat during the proceeding, applying the death penalty to both Muslims and non-Muslims.



It is important to reiterate that claims of ljma are not mere trifles. The legitimacy and authority of a
claimed ljma is usually enough to stifle dissent simply because of the status of Ijma as an authoritative
source of law and the Islamic legal tradition gives great weight to the notion of consensus. Put simply,
the ljma rhetoric is a means to dismiss and silence opposition. At the same time, it is also important to
note that the bill was not, in fact, passed unanimously; there was a single vote against the passage of
the bill, that of Mr. Hamza. There is a definite irony that a law passed chiefly on the basis of the
rhetoric of Ijma did not have legislative consensus.

In this way, the Parliament employed ljma as a source of law, and as a tool for silencing dissenting
voices. Today, critical or reflective discussion on the law has become near impossible precisely due to
claims of an |jma that never existed in the first place.

As mentioned earlier, apart from Ijma, proponents of the death penalty also gave reference of a single
Prophet Hadith. It is worth noting however, that this Hadith was also proven to be weak and dubious
according to Ibn Tammiyah.

Parliamentary Intent

While 295-C applies to anyone (both Muslims and non-Muslims) who insult the Prophet, it is unclear
from the proceedings whether the parliament was even referring to non-Muslims in the first place. In
fact, as has been highlighted above, all sources used to justify a death penalty for blasphemy within
the parliament, explicitly dealt with Muslims, and apostasy rulings are NOT applicable on non-Muslims.
On the other hand, as has been shown, all sources used by the parliamentarians explicitly stated that
non-Muslims will not be killed for blasphemy. Thus, the parliamentarians were either unaware of these
discrepancies within the primary sources or were only referring to punishments for Muslims.

Moreover, the parliament also insisted that only Muslim judges, who are sensitive to issues with with
the Islamic tradition, should preside over blasphemy cases because only they can know if blasphemy
has taken place. Again, one possible reading of this emphasis is that the parliament was only con-
cerned with Muslims. Whatever the parliamentary intent, it needs to be clarified.

Procedural Irregularities

The proceedings of this bill also fail to live up to the rules as provided by “The Rules of Procedure and
Conduct of Business in the National Assembly”.

The Rules of Procedure and Conduct of Business in the National Assembly states:

‘(1) the notice (of a government (9) Copy of the Bill shall be

bill) shall be accompanied supplied to the members
by a copy of the Bill... on its introduction.™




In other words, copies of the bill are supposed to be distributed to the members of Parliament upon its
introduction. In the second reading, the bill is considered clause by clause, and each clause is put to
the vote separately. According to the rules, the general provisions of the bill can be discussed, but not
more than to simply explain each principle. Each clause is separately discussed and then put to a vote,
after which begins the third reading which consists of a motion for the passage of the bill. If the motion
is supported by the majority, then the bill is passed and sent to the Senate for further deliberations.
However, even though the Speaker of the Assembly at the time mentioned thrice that the copies had
not been received, the rules were overlooked, no motion was passed to suspend any related rule, and
normal procedure was followed anyway.

They missed the second reading of the bill as the

They ignored the legitimate member-in-charge found overwhelming majority
concern of Mr. Hamza leaning in favor of amendment. The procedure thus
regarding sending the bill for flowed smoothly into the third reading, whereby the

public opinion and for bill was passed, with only one dissenting vote — that
the input of experts in both of Mr. Hamza’s, who maintained that the procedure
Islam and non-Islamic law being followed was inadequate given the immense
during the second reading. importance and implications of the bill
for Pakistani society.

Miscellaneous Critique

1

Surprisingly, the burden of proof was suggested to be laid on the defendant i.e. the accused was
burdened to prove that he did not, by his actions or speech, insult the Prophet.

The words of Begum Nisar Fatima are highly relevant here:

‘The burden of proof for this crime shall be on the accused, to defend himself against the accusation
of having said or done anything (against the Prophet).’ 35

This stark violation of the rules of justice and fair trial was opposed by no one in the parliament.
However, this was not made a part of the amendment.

. Vague emotional appeals were evident in different parts of the arguments used by the parliamenta-

rians. It was asserted that the passage of the bill would be in line with the vision of the country’s
founders. Notably, Begum Nisar Fatima and others informed the house that an angry mob would
surround the parliament if the house failed to pass the amendments as she had received numerous
letters from the public. Such appeals and implicit threats, obviously, have a rhetorical impact but
can hardly be considered legitimate reasons to pass a law, especially where the alleged imminent
threat is not clear or, indeed, imminent.

. Unlike the other clauses of Section 295, the proposed clause C did not, and does not, mention the

intent of the person accused of blasphemy. This omission has, arguably, made it easier to misuse
the law. Criminal intent is usually considered an essential component of criminal law as it establishes
degree of guilt. It would appear that Mr. Hamza could see the potential for misuse when he said:

‘Specifically, the state of the courts and justice system in Pakistan, and the way | have seen people
attack each other here - the way they accuse each other of blasphemy for the most minor
disagreements... %



The importance of Mens Rea and its place in Islamic law is explored elsewhere in this report.

The next major development in the law happened in 1991, when the Federal Shariat Court accepted
a petition by Ismail Qureshi and declared blasphemy a Hadd offense, making the death penalty
mandatory. The petition and the FSC judgement deserve detailed scrutiny as well.

1The Senate did not deliberate on the death penalty. It only discussed whether all cases of 295-C should be presided over by a
Muslim judge. Ultimately, it approved all three amendments.
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3 National Assembly of Pakistan Debates Official Report, 3223
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11 National Assembly of Pakistan Debates Official Report, 3214
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30 Fatawa alamigiriyyah, V2 P353

31 shami, ibn abideen “ Hashiya Ibn e Abiden” V4 P214

32 Subki, Taqi -ud- deen, “Al-saif-ul-Maslool” Pg 173
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B Federal Shariat Court

What was the role of the Federal Shariat Court in declaring blasphemy a hadd offense with a manda-
tory death penalty?

What Islamic jurisprudential sources were used by the court? Were they misrepresented?
What Quranic verses were used by the court? Were they misrepresented?

Which Ahadith were used by the court? Were they misrepresented?

Introduction

General Zia’s military regime seized control of the country in 1979 by deposing the then Prime
Minister Zulfigar Ali Bhutto. In a bid for legitimacy, General Zia formed an alliance with the opposi-
tion parties whose key demand involved “Islamization”. One result of this policy shift was the estab-
lishment of the Federal Shariat Court and the Shariat Appellate Bench of the Supreme Court.

Jurisdiction of the FSC

The Federal Shariat Court enjoys a unique status in the structure of Pakistan’s judicature.

The Federal Shariat Court has jurisdiction to decide matters in its original, revisional, appellate and
review jurisdictions and to decide a Reference made to it.

Review Jurisdiction

Clause (9) of Article 203 E of the Constitution empowers the court to review any decision given or
order made by it.

Revisional Jurisdiction

Article 203-DD of the Constitution confers jurisdiction on the court to call for and examine the record of
any case decided by any criminal court under any law relating to the enforcement of Hudood for the
purpose of satisfying itself as to the correctness, legality or propriety of any finding, sentence or order
recorded or passed by, and as to the regularity of any proceedings of, such court and may, when calling
for such record, direct the suspension of the execution of any sentence and, if the accused is in confine-
ment, that he be released on bail or on his own bond pending the examination of the record.




Section 295-C of the Pakistan Penal Code and the FSC

In 1991, the demand put to the FSC by Ismail Qureshi in his petition “that the provision of the
punishment as life imprisonment for the offence of disrespect or contempt of the Holy Prophet
provided in Section 295-C of the PPC be declared as null and void”. However, in responding to this
petition, the FSC also declared a position on whether blasphemy came within the purview of Hadd.
The conceptual category of Hadd crimes has a very specific technical meaning in the Figh literature.
It refers to a particular class of offences for which fixed penalties are provided in the Quran and
Sunnah. As such these offences carry punishments of an unchangeable quantum sanctioned by
divine commandment. When it comes to Hadd offences, the Muslim community is powerless to
make any alteration or amendments by legislative, judicial, or indeed any other means. Cases of
Hadd offences also carry certain evidentiary standards for proving a crime occurred; their derivation
from scriptural sources, i.e. the Quran and Sunnabh, is also subject to stringent conditions of
certainty in the textual warrant(s). In this particular case, the FSC ruled that the crime of blasphemy
does fall into the category of Hadd crimes and therefore carries a fixed penalty of death. However,
as can be seen in the powers granted to the FSC (above), it only exercises appellate jurisdiction in
Hudood cases registered under the Hudood Laws; it does not have the jurisdiction to declare any
law as Hadd.

Ismail Qureshi’s Petition

An examination of this petition reveals a number of issues ranging from factual inaccuracies and
misrepresentations as well as the misuse (intentional or otherwise) of Islamic legal rulings. A
detailed list of these issues follows.

The petition incorrectly states that “disrespect to the Holy Prophet
(SAWS) comes within the purview of Hadd punishment of death as
ordained in the Holy Quran, Sunnah and according to ljma and
consensus of Juristic Opinion” . [The lack of an ljma on the subject
has been explored at length in this report, refer to pg. ]

The petition incorrectly states “Not only Imam Malik, but Imam
Shafai [sic], Imam Ahmed Bin Hanbal and Imam Abu Hanifa as well
are of the same opinion that the punishment of contemner [sic] of
the Holy Prophet (SAWS) is death”. [Imam Abu Hanifa’s differing

opinion on the subject can be read on pg. ]




Ismail Qureshi cited Kitabul Shifa by Qazi Aayaz to make the
above claim. However, Abu Hanifa’s differing stance on the death
penalty is also mentioned within this very book. The text explicitly
states that:

4B caa 43l IS g} pluse (yre B i S o )
- ] - L » o
Translation: ‘:PT r!’,. C,..Tl ' m_(,!;f! CJ!I JG ¢ c,.I....ll ,J.n‘ (‘r)-}o‘.ﬁ -....J..'h 1ia

“Anyone who insulted the Il Z
Prophet will be executed (o llily UL JG RIRN: all ﬁ :F.'“ u_.:- f.""“’[:l;] E,i e i
irrespective of his religious

. » = . ’ ] 2
background,. This is the posi- P Olendt P qs':!' Pdu [‘.ﬂ'w' ‘-,n‘i‘ 23 ¢ A o :\J“J

tion of the majority of jurists. . ‘}'.;_E;‘ é‘_}‘”‘ i (:li r_; e q":‘m .,;'-"-2.- J.‘.i_l y
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Jurist has a consensus that the

punishment for the contemnor of the Prophet is death. Among these Jurists are Imam Malik, Al-Lais,
Ahmad, Ishaq and Imam Shafi..... Abu Bakr Alfarsi, a shafi'i Jurist has also narrated a consensus of
Muslims on the punishment of death for the contemnor of the Prophet”

The petition incorrectly cites a particular Hadith. The version of this
Hadith as it appears in the petition is as follows: “A Woman who

O 4 abused the Holy Prophet PBUH was killed by a blind companion”
There exists debate among Hadith scholars regarding the

veracity of this Hadith. In fact, it is unclear which version of the
Hadith corresponds to the phrasing used in the petition. Regardless,

the way it is phrased here does not match the relevant section of the Hadith as it appears in Abu

Dawud 4361-

A blind man had a slave who used to abuse the Prophet (4&) and disparage him. He forbade her
but she did not stop. He rebuked her but she did not give up her habit.

It must be noted that:

the petition changes “slave” to “woman” - rulings on slaves are not applicable to free men and
woman. This Hadith, hence, cannot apply to Pakistani citizens because there are no slaves in Paki-

stan;

the petition changes “used to abuse” to “who abused” - by changing the grammar of the
sentence, the applicability of punishment, as per this Hadith, shifts from habitual offenders to first

time offenders;

the petition drops “He forbade her but she did not stop. He rebuked her but she did not give up
her habit” - this omission takes away the possibility of verbal warnings, clearly indicating that the
offense is not a Hadd offense because such offenses are unpardonable.

In this manner, a Hadith concerned with punishing slaves who are repeat offenders and have
already been rebuked is transformed into one that deals with first time offenders who are free

citizens.



The petition also erroneously asserts that Imam Bukhari considers
blasphemy a non pardonable offence for Non-Muslims. [Imam
Bukhari is regarded as the foremost authority on Hadith; his posi-

tion can be gleaned from the following passage:
Al-Bukhari has adopted the method of the people of Kufi on this
issue, that if someone curses or berates the Prophet and he is a

non-Muslim citizen, then he is rebuked but he is not killed. This is the opinion of Ath-Thawri... In these
traditions it is shown that they were not killed merely for their insults. Indeed, they were only killed
due to their aid of the enemy and gathering together for war and supporting it.

FSC Judgement

The FSC accepted this petition without addressing these issues and subsequently delivered its
historical judgment to categorize blasphemy as a Hadd offence, punishable only with death. Thus,
while the 1986 parliamentary proceeding included the death penalty as punishment for blasphemy,
the 1991 Federal Shariat court judgment made it mandatory.

The FSC ruled that the only punishment for a contemnor of the Prophet was death and that the
alternative punishment of life imprisonment was repugnant to the injunctions of Islam. The FSC
directed Parliament to delete life imprisonment from S. 295-C PPC and that “295-C should be
amended fo make “the same acts or things when said about other Prophets, also an offence with the
same punishment as suggested above”. The Government was given until 30th April 1991 to amend
the PPC according to the directions given to it by the FSC. In 2014, the FSC affirmed its 1991 deci-
sion and held that life imprisonment for commission of offence under 295-C PPC has ceased to have
effect from 30.04.1991. In its current form the only punishment available for a crime under S. 295-C
PPC is death.

The FSC cited a number of Quranic verses and Hadith in support of its judgement. However, these
were mistranslated or inaccurately applied. The following is a table containing the Quranic verses
used by the FSC in support of their ruling along with explanations of their context in order to show
that they were misapplied:
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